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Judgement  

 

The aforesaid two criminal revisions, under Section 397 read with Section 401 of Code 

of Criminal Procedure (in short 'Cr.P.C.) have been filed by the revisionists against the 

order dated 24.11.2012 passed by learned Special Judge (CBI), Court No.4, Lucknow, 

rejecting the applications for discharge moved by the revisionists under section 239 of 

Cr.P.C., in Criminal Case No.7 of 2012 (State Vs. Dr. Ketan Desai and others) arising 

out of RC No.15-A of 2010, under Sections 13(2) and 13(1)(d) of Prevention of 

Corruption Act (in short 'PC Act') and Section 120-B,420,468,471 IPC, Police Station 

CBI/ACB.  

 

As in both these criminal revisions, the aforesaid impugned order has been challenged 

and almost similar questions of law and facts are involved, hence, both the criminal 

revisionists are being decided by the common judgement.  

 

Facts of the case  

 

That Shri Ram Murti Smarak Institute of Medical Sciences, Bareilly (hereinafter referred 

to as 'Medical Collage'), is a private Medical College, which is being run by Shri Ram 

Murti Smarak Trust, since 2005-06. During the period of 2009-10, Sri Dev Murti 

(Revisionist No.1 in Criminal Revision No.474 of 2012) was the Chairman and his son 

Sri Aditya Murti (Revisionist No.2 in Criminal Revision No.474 of 2012) was alleged to 

be the Director (Admn.) of the said Medical College, whereas Dr. Ved Prakash Shrotriya 

(Revisionist No.3 in Criminal Revision No.474 of 2012) was the Dean of the Medical 

College.  

 

The Medical Council of India (hereinafter referred to as 'MCI') is a statutory body and is 

governed by the Indian Medical Council Act, 1956 (in short 'IMC Act'). Section 10(A) of 

the IMC Act provides for the previous permission of the Central Government for 

establishment of New Medical College, new Course of study etc. on the 

recommendation of MCI. The first approval of the Central Government under Section 



10(A) of IMC Act for the establishment of the aforesaid Medical College was accorded 

in July, 2005, which was initially for a period of one year and with an annual intake of 

100 students of MBBS from the academic session 2005-06. Thereafter, the medical 

college got its renewals of permission for 2nd, 3rd, and 4th batch for admission as per 

Section 10(A) of the IMC Act, from the Central Government on yearly basis.  

 

Under Section 19-A of the IMC Act, MCI prescribes the minimum standards of medical 

education required for granting recognized medical qualifications by medical institutions 

in India. Under Section 33 of the IMC Act, the MCI has power to make regulations 

generally to carry out the purposes of the IMC Act, with the previous sanction of the 

Central Government. In pursuance of it the MCI has prescribed regulations namely, 

"Minimum Standard Requirements For The Medical College For 100 Admissions 

Annually Regulations, 1999" (in short 'Regulations') with the objective to prescribe for a 

Medical College and Medical Institution approved for admissions of MBBS students 

annually, the minimum requirements of accommodation in the college and its 

associated teaching hospitals, staff (teaching and technical both) and equipment in the 

college departments and hospitals. To verify the minimum requirements, the MCI used 

to get inspections conducted of the Medical Colleges by its inspectors appointed by its 

Executive Committee under Section 17 of IMC Act and obtains inspection reports from 

them on the availability of staff (teaching faculty and residents) and other infrastructural 

facility in the College as per the minimum requirement prescribed by the MCI for the 

purpose of making recommendations to the Central Government.  

 

On 20th & 21st February, 2009 for the extension of renewal of permission for the 

admission of 5th batch of 100 MBBS students for the academic year 2009-10, a team of 

MCI comprising of Dr. Suresh C. Shah, Additional Inspector, MCI and two visiting 

inspectors namely, Dr. S. Chugh and Dr. S. Nagesh conducted the first inspection of 

aforesaid Medical Collage, Bareilly. The aforesaid MCI team after conducting 

inspection, submitted its report to the Secretary, MCI, New Delhi on 09.03.2009. In the 

said inspection report, the MCI team pointed out deficiencies in the Medical College 

regarding the infrastructural facility and the strength of teaching faculty (shortage of 



11.57%), reference to the MCI regulations. The aforesaid inspection report was put up 

before the Executive Committee of MCI in its meeting on 13.03.2009 and it was decided 

by the committee to recommend to the Central Government not to renew the permission 

for the admission of 5th batch of students for the academic session 2009-10 of 

aforesaid Medical Collage, Bareilly. The aforesaid decision of the Executive Committee 

of the MCI was communicated to the Central Government vide letter dated 13.03.2009, 

under copy endorsed to the college authorities with the request to submit the 

compliance in respect of the deficiencies pointed out by the MCI inspectors within two 

weeks. The compliance report in respect of the deficiencies pointed out in the MCI 

report was sent by Dr. Ved Prakash Shrotriya, Dean of aforesaid Medical Collage, 

Bareilly to the Secretary, MCI, New Delhi vide letter dated 04.04.2009. The compliance 

report was marked to Dr. Ketan Desai, (Sole Revisionist in Criminal Revision No.463 of 

2012) the then President, MCI, The MCI appointed three inspectors namely, Dr. Suresh 

C. Shah, Additional Inspector, MCI; Dr. Sanjay Bijwe and Dr. R.R. Satoskar, for making 

compliance verification inspection of the College. On 04.05.2009, the compliance 

verification inspection of Medical College was carried out by a team of MCI comprising 

of Dr. Suresh C. Shah, Additional Inspector, MCI; Dr. Sanjay Bijwe and Dr. R.R. 

Satoskar. The aforesaid MCI team submitted its inspection report to the Secretary, MCI, 

New Delhi and pointed out deficiencies in the Medical College regarding the 

infrastructural facility and the strength of teaching faculty (shortage of 15.7%) and 

Residents (shortage of 48.23% Residents). On 09.05.2009, the aforesaid inspection 

report was put up before the Executive Committee of MCI in its meeting. In view of the 

deficiencies pointed out by the MCI inspectors, it was decided once again by the 

committee to recommend to the Central Government not to renew the permission for 

the admission of 5th batch of students for the academic session 2009-10 of aforesaid 

Medical Collage, Bareilly. The aforesaid decision of the Executive Committee of the MCI 

was communicated to the Central Government vide letter dated 09.05.2009, under copy 

endorsed to the college authorities with the request to submit the detailed point wise 

compliance in respect of the deficiencies pointed out by the MCI inspectors on or before 

19.5.2010. Shri Ved Prakash Shrotriya, the Dean of Medical college sent a compliance 

report in respect of the deficiencies pointed out by the MCI inspectors to the MCI. The 



same was marked to Dr. Ketan Desai, the then President. The MCI appointed three 

Inspectors, namely, Dr. Suresh C. Shah, Additional Inspector, MCI, New Delhi, Dr. Anil 

Pande and Dr. A.P. Dongre for making compliance inspection of the college vide letter 

dated 19.05.2009. the second compliance verification inspection of Medical College was 

carried out by aforesaid team of MCI on 26.05.2009. The team submitted its inspection 

report to the Secretary, MCI, New Delhi and reported a deficiency of 1.65% in the 

strength of teaching staff against the previous inspection deficiency of 15.7%. They also 

reported no shortage of Residents against the shortage of 48.23% Residents in the 

previous inspection. The aforesaid inspection report was put up before the Executive 

Committee of MCI in its meeting held on 10th and 11th June, 2009. The matter was 

discussed in the aforesaid meeting of Executive Committee of MCI which was presided 

over by Dr. Ketan Desai being President of MCI and it was decided by the Executive 

Committee to recommend to the Central Government to renew the permission for the 

admission of 5th batch of 100 MBBS students for the academic session 2009-10 of 

aforesaid Medical Collage, Bareilly. Dr. Ketan Desai, the then President, MCI 

communicated the recommendation of the Executive Committee to the Central 

Government on 13.06.2009, i.e. the Secretary, Ministry of Health & Family Welfare, 

New Delhi. Vide his letter dated 03.07.2009, Shri K.V.S. Rao, Dy. Secretary, Ministry of 

Health & Family Welfare, New Delhi conveyed to the Dean of Medical College that on 

the basis of the aforesaid recommendation of MCI, the Central Government approved 

the renewal of the permission for the admission of 5th batch of 100 MBBS students for 

the academic session 2009-10 of aforesaid Medical Collage, Bareilly.  

 

On 22.05.2010, after lapse of more than 10 months from the date of recommendation 

made by MCI in favour of Medical Collage and after grant of renewal of permission as 

aforesaid for the academic year 2009-2010, a FIR has been registered on the basis of 

source information by CBI alleging therein that Dr. Ketan Desai, the then President, 

MCI, New Delhi and the members present in the Executive Committee of dated 

10/11.06.2009, Dr. Suresh C. Shah, Additional Inspector, Medical Council of India 

(MCI), New Delhi, Dr. Anil Pandey, Professor of Medicine, Patna Medical College, 

Patna and Dr. A.P. Dongre, Professor of Forensic Medicine and Dean, Indira Gandhi 



Government Medical College, Nagpur entered into a criminal conspiracy with each other 

and with the Management/ Owners of aforesaid Medical Collage, Bareilly and others 

and in pursuance thereof accorded renewal of permission for the admission of 5th batch 

of MBBS students in the said Medical College against all existing norms and in gross 

violation of MCI Regulations in order to cause undue favour to the private college, 

namely, Shri Ram Murti Smarak Institute of Medical Sciences, Bareilly and its owner.  

After lodging of FIR a spot inspection of aforesaid Medical Collage, Bareilly was got 

conducted on 16.08.2010, by CBI through a team of doctors of SGPGIMS, Lucknow, 

comprising Dr. Amit Gupta, Professor of Nephrology; Dr. Nirmal Gupta, Professor of 

CVTS; Dr. N. Krishnani, Additional Professor-Pathology and Dr. Aditya Kapoor, 

Additional Professor, Cardiology, to assess infrastructure availability as per MCI 

guidelines for admission of 100 MBBS students. After conducting the spot inspection, 

the team of Doctors of SGPGI pointed out shortage of 27 (32.5%) faculty and 65 

(57.5%) residents in the Medical College.  

 

The case in hand pertains to the undue favour shown by MCI in conspiracy with the 

Collage authorities in the renewal of permission for the admission of 5th batch of 100 

MBBS students for the academic year 2009-10 in the aforesaid Medical Collage, 

Bareilly, which was granted on 03.07.2009 by the Government of India. According to 

CBI, one of the basic requirements for a medical college as regulated by the MCI is that 

the faculty and residents should be full timers. However, during investigation CBI found 

that 30 of the teaching faculty and residents shown as full time faculty and residents in 

the records of the Medical Collage, Bareilly, were not full timers, rather they were 

visiting faculty/visiting residents. They have confirmed that they had not worked as full 

time faculty/residents in aforesaid Medical Collage, Bareilly during 2009. After 

investigation of the case by CBI a Charge Sheet has been filed on 31.05.2012 against 

revisionist Dr. Ketan Deasi, Dev Murti, Chairman, Aditya Murti, Director of 

Administration and Dr. Ved Prakash Shrotriya, Dean of Medical Collage, the revisionists 

and Shri Suresh C. Shah. Non applicant (Annexure 2 of Criminal Revision No.463 of 

2012). However no charge sheet was filed against the members of Executive 

Committee or other inspectors of inspecting team.  



Allegations in Charge sheet against Dev Murti, Aditya Murti and V.P. Shrotriya  

Some of the doctors namely, Dr. Prem Kumar, Dr. Vinay Kumar Jaiswal, Dr. Aruna Giri, 

Dr. Sharifuddin Ahmad, Dr. Naseeruddin, Dr. Sunil Kumar Madhwar, Dr. Sanjeev Kumar 

Thakur, Dr. Rajeev Kumar Malik, Dr. Ravindra Kumar Mittal, Dr. Arup Kumar Basu, Dr. 

Deepak Rosa and Dr. Devinder Jit Singh, have also confirmed that the documents 

namely ration cards, residential certificates, Form-16 etc. shown to be in their names 

were forged and fake, as they were neither resident on the addresses shown in the 

records nor had they applied for any ration card.  

 

Similarly no Form-16 (Income Tax) was ever handed over to some of the doctors 

namely, Dr. Prem Kumar, Dr. Sunil Kumar Madhwar, Dr. Deepak Rosha, Dr. Devinder 

Jit Singh by the Medical College, though the same have been shown to be issued under 

the signature of the accused Shri Dev Murti, Chairman of the Medical college.  

All these records have been manufactured by the Medical college authorities and 

attached with the declaration forms of doctors to fulfil the criteria of bonafide faculty and 

residents, during the MCI inspections.  

 

The appointment letters were issued in the names of respective doctors i.e. Dr. Deepak 

Rosha, Dr. Ravindra Kumar Mittal, Dr. Rajeev Kumar Malik, Dr. Sanjeev Kumar Thakur, 

Dr. Sunil Kumar Madhwar, Dr. Vinay Kumar Jaiswal, Dr. Prem Kumar by the college 

authorities without their knowledge and do not bear signatures of the respective 

doctors/employees of the Medical College in the acceptance column. This proves the 

fabrication of fake documents by the college authorities, for the purpose of obtaining the 

approval of Government of India on the recommendation of MCI.  

 

During 2009, the Collage authorities have given monthly salary to their faculty and 

residents through bank accounts maintained in the OBC bank branch situated in the 

medical College campus itself. However, those faculties/ residents, who have been 

falsely shown in the college records as permanent, were shown to have been given 

their salary only in cash. This fact is proved by the fact that the Collage authorities 

themselves used to offer the doctors the payment of a small sum of money in lieu of 



attending the college for few days in a month or on the dates of MCI inspection only and 

that they themselves were not interested in adopting full time teaching faculty and 

residents. The visiting doctors were not given monthly salary, rather they were paid 

some amount in cash for their visit, as they were not permanent faculty/ residents. Even 

Form-16 have been shown as issued in their names under the signature of Shri Dev 

Murti, as the Managing Trustee of Shri Ram Murti Smarak Trust, Bareilly.  

 

The signatures of some of the doctors shown as permanent faculty/ residents of Medical 

Collage were forged on their declaration form. The signature of Dr. Devinder Jit Singh, a 

Noida based doctor was found to have been forged on his declaration form (shown to 

the MCI inspectors) as he has disowned his signature. Similarly, Dr. Sunil Kumar 

Madhuwar, a Lalkuan based doctor has disowned his signature on the joining letter 

purported to have been signed by him. Dr. Deepak Rosha, a Delhi based doctor has 

also disowned his signature on the ration card shown to be issued in his name and 

attached with his declaration form. During the MCI inspections, non-permanent doctors 

were produced as full time teaching faculty and residents of aforesaid Medical Collage. 

Their bogus and fabricated records/ documents were also produced and thereby the 

College authorities obtained a favourable report in the third inspection.  

 

The bogus residential certificates, salary details, TDS certificates, appointment letters 

etc. have been issued in the names of false faculty and residents to complete the 

documentation requirement of MCI Regulations. The residential certificates, salary 

details, appointment letters etc. have been issued/ certified by Dr. Ved Prakash 

Shrotriya, the Dean of Medical Collage, whereas the TDS certificates have been issued 

by Shri Dev Murti, the Chairman. It has been further contended that all the bogus TDS 

certificates, which have been issued, were for 'Nil' and have not been sent to the 

Income Tax Department.  

 

Shri Dev Murti was the Chairman of the Medical College and was overall in-charge of 

the affairs of the Medical college. As the Managing Trustee of the Shri Ram Murti 

Smarak Trust, he had dishonestly issued Form-16 even in respect of those faculty 



members, who were not drawing their monthly salary from Medical Collage. In fact, the 

said faculty members were not even aware of the issuance of the said Form-16 to them, 

as they were never provided the same. 50 patients shown in the OPD registers of 

Medical Collage on the dates of MCI inspections during 2009 were randomly selected, 

for verification. Their names and addresses were got verified through the postal 

department at Bareilly and 43 out of 50 patients were found to be bogus, which further 

establishes that bogus records have been fabricated by the college authorities, to fulfil 

the MCI criteria.  

 

Shri V.P. Shrotriya, the Dean of the Medical College, has prepared fake and forged 

residence certificates under his signature and has also submitted self certified copies of 

the fake and false appointment letters, salary details etc. before the MCI inspectors, as 

genuine, knowing them to be forged.  Shri Aditya Murti son of Shri Dev Murti was the 

Director of the Medical college and managing the affairs of administration. He in 

connivance with Shri V.P. Shrotriya, Dean got prepared fake and forged residence 

certificates in respect of doctors who were falsely shown as permanent faculties/ 

residents.  Shri Dev Murti, Chairman; Shri Aditya Murti, alleged Director (Admn.) and Dr. 

Ved Prakash Shrotriya, Dean of Medical Collage, Bareilly cheated the MCI and 

Government of India, by way of presenting bogus teaching faculty and residents, and 

fake and forged documents, during the MCI Inspections, and thereby obtained the 

approval of Government of India for the renewal of permission for the admission of 5th 

batch of 100 MBBS students for the academic year 2009-10 in the Medical College and 

after hatching criminal conspiracy with Dr. Ketran Desai, Chairman MCI and Dr. Suresh 

C. Shah, the Additional Inspector of MCI. The aforesaid acts on the part of accused Shri 

Dev Murti, Shri Aditya Murti and Dr. Ved Prakash Shrotriya constitute the offences 

punishable under Section 120-B read with Section 420, 468, 471 IPC.  

 

Allegations against Dr. Ketan Desai and Dr. Suresh C Shah  

 

Dr. Suresh C. Shah, the Additional Inspector of MCI has confirmed that while going for 

first two inspections, he was instructed by accused Dr. Ketan Desai to be strict during 



the inspection and submit the inspection reports pointing out the deficiencies in the 

College so that the Medical College would not get favourable recommendations of MCI 

Executive Council and subsequent approval of the Central Government. Accordingly, 

Dr. Suresh C. Shah conducted the inspections and submitted inspection reports 

pointing out the shortcomings of Medical Collage. Dr. Suresh C. Shah further confirmed 

that while going for inspection for the third time i.e. on 26.05.2009, he was instructed by 

Dr. Ketan Desai to conduct the inspection in very lenient manner and to submit report 

accordingly without pointing out the shortcomings so that the Medical College may get a 

favourable recommendation of MCI and approval of the Central Government. Dr. Shah 

further stated that Dr. Ketan Desai directed him to first inspect another medical college 

i.e. Rohilkhand Medical College, Bareilly on 25.05.2009 and then conducted the 

inspection of Medical Collage, Bareilly on the next day i.e. 26.05.2009. Thus, Dr. Ketan 

Desai fixed the dates of inspection in such a manner that the aforesaid Medical Collage 

authorities might get an opportunity for adequate preparation and to ensure the 

presence of doctors, who had been shown as teaching faculty and residents by them in 

their records. He further confirmed that when they reached the aforesaid Medical 

Collage, Bareilly for the inspection, the College authorities were completely ready and 

almost all teaching faculty and residents were present. He has stated this fact in his 

statement recorded under Section 164, Cr.P.C. in the court.  

 

Dr. Suresh C. Shah, the Additional Inspector of MCI, was heading the inspection team 

in all the three inspections of the Medical College, Bareilly conducted during 2009 i.e. 

20th February, 4th May and 26th May. It was found that although in the inspection made 

on first two dates i.e. 20th February and 4th May, 2009, strict methods were adopted 

and many teaching faculty members and residents, who could not produce the original 

proof of residence and appointment order and who were not present at the time of 

attendance (although some of them appeared late at the time of verification of the 

Declaration Forms), were not considered. However, during the inspection on 26th May, 

2009 the approach of the MCI inspectors was very lenient and only those teaching 

faculty members and residents who were totally absent were not considered.  



 

 

The visiting MCI inspector Dr. Anil Pande has confirmed that the whole inspection was 

dominated by Dr. Suresh C. Shah, the Additional Inspector of MCI, who was heading 

the inspection team while they, as visiting members of the inspection team, were acting 

as per the directions of Dr. Suresh C. Shah. He also confirmed that during the 

inspection on 26th May, 2009, the college authorities seemed to be in a ready position 

and well prepared for the inspection and that it seemed that the college authorities were 

well informed in advance about the dates of MCI inspection and that it was not a 

surprise inspection. He further confirmed that even the report was prepared by Dr. Shah 

and that all pages of the report were signed only by Dr. Shah, whereas the other visiting 

inspectors signed only on the forwarding letter addressed to Secretary, MCI.    

 

This proves the connivance of Dr. Ketan Desai in getting the extension of Medical 

Collage, Bareilly, after getting a favourable inspection report from Dr. Suresh C. Shah 

and on the basis of same a favourable recommendation of the Executive Committee of 

the MCI. But the fact remains that aforesaid Medical Collage was not having adequate 

full time faculty members and residents and they produced part timer doctors before the 

MCI team to match the strength of faculty and residents as per the MCI guidelines; and 

thereby obtained the permission of Central Government for the extension of MBBS 

course during 2009-10. The names of inspectors for inspection were proposed and 

approved by the then President Dr. Ketan Desai himself, which itself is an abuse of 

officials power by Dr. Ketan Desai, being against the provisions of Section 17 of the IMC 

Act, 1956.  

 

Since, accused Dr. Ketan Desai and Dr. Suresh C. Shah have abused their official 

position as public servants as the President of MCI, New Delhi and Additional Inspector 

of MCI, respectively, and there was no authority to remove Dr. Ketan Desai from the 

post as the President of MCI; and at present he is no more the President of MCI, New 

Delhi, as such there is no need of sanction under Section 19 of P.C. Act, 1988 to 

prosecute him.  



Dr. Suresh C. Shah, the then Additional Inspector, Medical Council of India, New Delhi 

has already retired from Government Service; as such, no sanction for prosecution 

under Section 19 of PC Act, 1988 is required to prosecute him also.   The aforesaid acts 

on the part of accused Dr. Ketan Desai, the then President, Medical Council of India 

(MCI), New Delhi; Dr. Suresh C. Shah, the then Additional Inspector, MCI, New Delhi 

constitute offences punishable under Section 120-B read with Section 420 IPC and 

Section 13(2) read with Section 13(1)(d) of PC Act, on the part of Dr. Ketan Desai and 

Dr. Suresh C. Shah.  

 

After filing of Charge Sheet the Special Judge took cognizance of the case and 

summoned the accused persons to face the trial. The proceedings and order of 

summoning them were put under challenge in Criminal Misc. Case (under Section 482, 

Cr.P.C.) No.2852 of 2012 by Dr. Ketan Desai and in Criminal Misc. Case (under Section 

482, Cr.P.C.) No.2840 of 2012 by Dev Murti and others. the petitions were disposed of 

vide order dated 31.10.2012 with direction to the petitioners to appear/surrender before 

the trial Court and to move application under Section 239 Cr.P.C. 

  

In Criminal Revision No.463 of 2012, Dr. Ketan Desai, the sole revisionist, moved an 

application (Annexure-4 to the criminal revision) for discharge on 22.11.2012 against 

which the CBI filed objections (Annexure-5 to the criminal revision). Learned Special 

Judge after hearing the parties dismissed the application by impugned order dated 

24.11.2012 directing to frame charges against him for offences under Section 13(2) 

read with Section 13(1)(d) of PC Act and Section 120-B read with Section 420 IPC.  

Aggrieved by the aforesaid order, Criminal Revision No.463 of 2012 has been filed by 

the revisionist Dr. Ketan Desai.  

 

In Criminal Revision No.474 of 2012, Revisionists Dev Murti, Aditya Murti and Dr. V.P. 

Shrotiya moved application (Annexure-3 to the criminal revision) for discharge on 

22.11.2012 against which the CBI filed objections (Annexure-4 to the criminal revision). 

Learned Special Judge after hearing the parties dismissed the applications for 

discharge directing to frame charges against them for offences under Section 120-B 



read with Section 420, 467, 471 IPC and Section 13(2) read with Section 13(1)(d) of PC 

Act and Section 420, 468, 471 IPC.  

 

Aggrieved by the aforesaid order Criminal Revision No.474 of 2012 

has been filed by the revisionists. The learned Special Judge while 

rejecting the application for discharge observed that 

  

“therefore keeping in view the law propounded in the judicial 

pronouncement cited by the parties in the light of the fact of the 

case, I reached to the conclusion that oral and documentary 

evidence collected by the Investigating Officer during investigation 

cannot be analyzed in detail at this stage. The objection raised in 

discharge applications by the accused persons are legal and 

factual which required detailed analysis of evidence only then all 

the facts may be clear. At this stage, neither analysis in detail of 

evidence is possible nor warranted. During the course of trial, the 

parties would have an opportunity to adduce their evidence and 

only thereafter the detailed analysis of evidence, evaluation, 

admissibility, trustworthiness and relevancy thereof could be 

considered. Whatever oral and documentary evidence has been 

produced by the Investigating Officer of CBI along with charge-

sheet, prima facie sufficient ground exist to frame charges against 

the accused persons and the application for discharge is liable to 

be dismissed.”  

 

In operative portion, the Special Judge mentioned that;"file be put up on 4th January, 

2013 for framing of charges against Dr. Ketan Desai and Dr. Suresh C Shah for the 

offences under Sections 120-B read with Section 420 IPC and Section 13(2) read with 

13(1)(d) of PC Act, 1988 and against accused Dev Murti, Aditya Murti and Dr. Ved 

Prakash Shrotiya for offences under Section 120-B read with Section 420, 467, 471 IPC 

and Section 13(2) read with Section 13(1)(d) of PC Act and Section 420, 468, 471 IPC.'  



 

 

Submissions of learned counsel for revisionist-Dr. Ketan Desai  

 

Learned Counsel Sri P. Chakravarty would submit that revisionist Dr. Ketan Desai has 

been charge sheeted for commission of offence under Section 13(1)(d) punishable 

under Section 13(2) of PC Act and also for the offence under Section 120-B read with 

Section 420 IPC.  

Insofar as Section 13(1)(d) of the Act is concerned, its essential ingredients are:  

(i) that accused should have been a public servant;  

(ii) that he should have used corrupt or illegal means or otherwise abused his position 

as such public servant; and  

iii) that he should have obtained a valuable thing or pecuniary advantage for himself or 

for any other person.  

 

The CBI by filling supplementary counter affidavit on 06.03.2014 in para 8 has 

categorically stated that there is no evidence against accused Dr. Ketan Desai in 

respect of demand/ acceptance/ obtainment of any valuable thing or pecuniary 

advantage for himself or for any other person. Therefore the necessary third ingredient 

of Section 13(1)(d) of PC Act is missing in FIR and also in the evidence collected during 

investigation. Even on the basis of uncontroverted allegations made in FIR and the 

evidence collected during investigation prima facie offence under Section 13(2) read 

with Section 13(1)(d) of PC Act is not made out. Mere allegation that Dr. Ketan Desai by 

his act or conduct benefited the Medical college will not fulfil the requirement of Section 

13(1)(d) of PC Act. The learned Counsel for the revisionist in support of his contention, 

relied upon the judgements of Hon'ble supreme Court in C.K. Damodaran Nair v. Govt. 

of India (1997) 9 SCC 477, Subash Parbat Sonvane vs. State of Gujarat, (2002) 5 SCC 

86, A. Subair v. State of Kerala, (2009) 6 SCC 587 and C.K. Jaffer Sharief v. State, 

(2013) 1 SCC 205.  

 

Learned counsel for the revisionist further urged that the evidence alleged against the 



revisionist to prove the offence of criminal conspiracy, is of Dr. Suresh C Shah, one of 

the co-accused, but the same is not at all admissible to prove the criminal conspiracy in 

view of Section 10 of Evidence Act. The reason is that his statement under Section 164, 

Cr.P.C has been recorded when alleged conspiracy was over. In support of his 

contention he relied upon the judgement of Hon'ble Apex Court in State (NCT of Delhi) 

v. Navjot Sandhu, (2005) 11 SCC 600.  

 

It has been further urged by learned counsel for revisionist that the statement of Dr. 

Suresh C Shah has not been recorded by the Magistrate as confession. No precaution 

has been taken by the Magistrate which are required to be taken while recording the 

confessional statement of any accused. His Statement recorded by the Magistrate 

cannot be tested through cross examination on behalf of other co accused as Dr. 

Suresh C Shah has been arrayed as an accused and not as a witness in the Charge 

sheet and yet he has not been granted pardon under Section 306, Cr.P.C. 

  

It has been further urged by learned counsel for revisionist that earlier to the present 

FIR, an FIR had been lodged against revisionist Dr. Ketan Desai on 22.04.2010 in Delhi 

bearing RC No.2A-2010-CBI-ACU-IC-ND in respect of offence under Section 120-B IPC 

read with Section 7, 8 and 13 (1)(d) of PC Act on the allegation that he misused his 

official position in order to obtain information pertaining to inspection carried out by the 

inspecting members of the MCI for the purpose of recognition of the courses and grant 

of permission for intake capacity with respect to various medical colleges spread across 

the country as per the mandate of MCI Act and Regulations, therefore, the subsequent 

lodging of the FIR would be hit by the provisions of Section 162, Cr.P.C.  It has been 

further submitted by learned counsel for revisionist that even if, no sanction is required 

under Section 19 of the PC Act, sanction under Section 197 of Cr.P.C. would be 

required to prosecute the petitioner for the offences alleged to have been committed 

under the Indian Penal Code. The revisionist is entitled for the protection under Section 

31 of the IMC Act. 

  

It has been further submitted by learned counsel for revisionist that no prior permission 



or approval under Section 6(A) of Delhi Special Police Establishment Act, 1946 (in short 

DSPE Act) has been obtained by the CBI from Central Government for investigation 

against an officer of the Central Government, who is equal to the rank of Joint 

Secretary, Government of India, nor consent from the State Government has been 

obtained as required under Section 6 of DSPE Act.  Learned counsel for the revisionists 

has further submitted that the prosecution launched against the revisionist Dr. Ketan 

Desai is manifestly attend with mala fide as a result of tainted and biased investigation 

only in order to maliciously target him  

 

Submission of learned counsel for revisionists Dev Murti, Aditya Murti and 

Dr.V.P. Shrotiya 

  

Learned Senior Counsel Sri I.B. Singh assisted by Sri Amit Jaiswal for revisionists in 

Criminal Revision no.474 of 2012 submitted that Sri Dev Murti, Aditya Murti and Dr. V.P. 

Shrotriya are the Chairman, Director Administration and Dean of the Medical College 

respectively and they have been charge sheeted by the CBI under Sections 120-B, 420, 

468, 471 IPC but learned Special Judge also ordered to frame charges against them 

under Section 13(1)(d) read with Section 13(2) of PC Act. Admittedly, the aforesaid 

revisionists are not public servant. So question of framing charge under section 13(1)(d) 

read with Section 13(2) of PC Act does not arise.  It has been submitted that the offence 

under Section 120-B IPC read with Section 420 IPC is not made out as the document, 

which alleged to have been forged, were actually verified by the inspecting team of MCI 

and thereafter the Executive Committee consisting 11 members unanimously resolved 

for recommending the Central Government for according approval for the fifth batch of 

100 students for the academic year 2009-10.  

 

It has been further urged that there is no evidence of forgery as defined in Sections 463, 

464, IPC even if the allegations made in the FIR and the evidence collected during 

investigation is taken to be true on its face value.  It has been vehemently argued that 

IMC Act is a self contained complete Code having specific provisions in the Act to deal 

with the misconduct committed by the Institution in case it submits fake/forged 



declaration forms. Therefore, it would be improper to prosecute them for offences under 

IPC altogether ignoring those provisions. It has been pointed out by learned counsel for 

the revisionists that the Central Government even after lodging of FIR, vide notification 

dated 23rd September, 2010 recognized the present Medical College affiliated with MJP 

Rohilkhand University for imparting education for MBBS course, which shows that the 

recommendation made by the MCI were found correct and the same has been 

accepted. No action has been taken on the basis of alleged inspection made by the 

team of doctors of SGPGI, Lucknow after lodging of FIR and the same has been 

ignored, therefore, it cannot be said that college has cheated either to the MCI or to the 

Central Government or violated any prescribed norms of the MCI. Despite report of CBI, 

the renewal granted by the Central Government for the fifth batch has not been with 

drawn.  

 

It has been further urged that as per provisions of Section 10A of MCI Act, the 

deficiencies pointed out are subject to removal and the same are curable. Therefore, 

the deficiencies pointed out by the inspection team of MCI were cured as an when 

required by MCI. Therefore, if the same have been removed and later on the Central 

Government proceeded further to accept the subsequent recommendation of MCI for 

grant of approval, than there would be no occasion to doubt the correctness of the 

procedure followed in granting renewal for the fifth batch. More so, the Central 

Government did not proceed on the basis of the report submitted by the CBI.  

 

Sri I.B. Singh, learned Senior Counsel has submitted that in similar facts and 

circumstances, the CBI submitted a closure report in the matter of Teerthankar 

Mahaveer Medical College, Moradabad and Muzaffar Nagar Medical College, Muzaffar 

Nagar and on this score, it has been alleged that the role of CBI by filing charge-sheet 

in the present case would hit by Article 14 of the Constitution of India and is 

discriminatory act against the revisionists.  

 

 



Submissions of learned counsel for CBI  

 

Sri Amarjeet Singh Rakhra, learned counsel for the CBI replying the argument of 

learned counsel for the revisionists has submitted that at this stage the powers of this 

Court are limited. This Court should not unduly interfered with the order of rejection of 

application for discharge. No meticulous examination of evidence is needed for 

considering whether the case would end in conviction or not and if the allegation raised 

in the charge-sheet is sufficient to form an opinion that prima facie, the charges should 

be framed, this Court should not interfere as held by the Apex Court in the cases of 

State of Madhya Pradesh Vs. Surendra Kori; (2012) 10 SCC 155. It has further been 

submitted that the High Court would not ordinarily embark upon an inquiry whether the 

evidence in question is reliable or not or whether there is reasonable appreciation of its 

accusation would be sustained. It is the function of the trial judge as held by the Apex 

Court in the case of Eicher Tractor Limited and others Vs. Harihar Singh and another; 

(2008) 16 SCC 763, Central Bureau of Investigation Vs. K.M. Sharan; (2008) 4 SCC 

471, Om Wati (Smt) and another Vs. State, through Delhi Admn. and others; (2001) 4 

SCC 333, Stree Atyachar Virodhi Parishad Vs. Dilip Nathumal Chordia and another; 

(1989) 1 SCC 715.  

 

It has further been submitted that the order rejecting the application for discharge 

moved by the accused is based on well founded principles of law as held by the Apex 

Court in the cases of Hem Chand Vs. State of Jharkhand (2008) 2 SCC (Crl) 537, State 

of Maharashtra Vs. Somnath Thapa; (1996) 4 SCC 659, Soma Chakraborty Vs. State 

(CBI); AIR 2007 SC 2149 and CBI Vs. V.K. Bhutani; (2009) 10 SCC 674.   It has further 

been submitted that conspiracy always hatched in secrecy. It is impossible to adduce 

direct evidence. The offence could be proved from inferences drawn from the act and 

illegal omissions by the conspirator in pursuance of common design. Prosecution need 

not unnecessarily prove that perpetrators expressly agreed to do or cause to be done 

the illegal act. The agreement may be proved by necessary implication as held in Shiv 

Narain Lakshmi Narain Vs. State of Maharashtra; 1980 Crl.LJ. 388, Yogesh Joshi Vs. 

State of Maharashtra; 2008 Crl.L.J. SC 3782, Mohd. Usman Mohd. Hussain Vs. State of 



Maharashtra; 1981 Crl.L.J. SC 588, Raghubir Singh Vs. State; AIR 1987 SC 149, Ram 

Narain Popli Vs. CBI; 2003 Crl.L.J. 4801 and Babu Rao Bajir Patil Vs. State of 

Mahrasthra; (1971) 3 SCC 432.  

 

It has further urged that revisionist Dr. Ketan Desai by pressurizing Dr. Suresh C. Shah 

obtained a favourable report, who was a subordinate being a MCI Inspector at the time 

of inspection in the month of May, 2009, as a result of hatching a criminal conspiracy 

with the accused persons by misusing his official position as a public servant. The 

offence under Section 120-B IPC is established from the statement recorded under 

Section 164, Cr.P.C. of the Additional Inspector Dr. Suresh C. Shah and Dr. A.P. 

Dongre another inspector of the team. It has further been submitted that Dr. A.P. 

Dongre has not been arrayed as co-conspirator, therefore, he has not been charge-

sheeted. Hence, his statement recorded under Section 164, Cr.P.C. would be 

admissible. So far as, the statement of Dr. Suresh C. Shah under Section 164, Cr.P.C. 

is concerned, he has been arrayed as an accused being co-conspirator but he has 

expressed his willingness to become approver before the trial court. His statement 

would be used to prove the conspiracy as held in Shiv Narayan Vs. State of 

Maharashtra; AIR 1980 SC 439 wherein the Apex Court has held that "within the 

purview of Section 10 of Indian Evidence Act once a conspiracy to commit an illegal act 

is proved, act of one conspirator becomes the act of the other also."  

 

Learned counsel for the CBI categorically stated that Dr. Ketan Desai has not been 

charged for submitting bogus and forged document, therefore, the conspiracy relates to 

misuse of his official position and to provide pecuniary advantage to private medical 

colleges and thereby caused offence under Section 420 IPC.   It has further been 

submitted by learned counsel for the CBI that so far as Section 13(1)(d) of PC Act is 

concerned, the offence is clearly made out against Dr. Ketan Desai as he has misused 

his official position to obtain a favourable inspection report in favour of the private 

medical colleges and thereby caused pecuniary advantage to the said medical colleges. 

It has also been submitted that the word "obtained" has been clarified by the Apex Court 

in Bhagwan Sahai Vs. State of Punjab; AIR 1960 SC 487, M. Narayanan Nambiar Vs. 



State of Kerla; AIR 1963 SC 1116.  

 

It was further contended that the act done in discharge of his official duties is not 

necessary to constitute an essential ingredient of offence under Section 5(1)(d) of PC 

Act (Old), which is similar to the provisions of Section 13(1)(d) of PC Act (new).  

It has been further submitted that the earlier FIR lodged against Dr. Ketan Desai for 

accepting bribe wherein he was arrested on 22.04.2010 by CBI, is based on different 

fact, different act and for different offences and the same was in respect of Section 7 of 

PC Act and also relating to other offences but the instant case is totally different with the 

earlier case and is based on different conspiracy and different offences. Hence, the 

subsequent lodging of FIR against Dr. Ketan Desai would not be hit by Section 162 of 

Cr.P.C.  

 

It has further been submitted that no approval of Central Government under Section 

6(A) of DSPE Act is required to investigate the case as Dr. Suresh C. Shah has already 

retried from Government service.  So far as consent of State Government in respect of 

investigation is concerned, it has been pointed out that by notification dated 15.06.1989, 

the State Government given consent under Section 6 to investigate the offences in 

whole of the State of Uttar Pradesh relating to corruption and other connected offences. 

In the same notification, the State Government also given consent for investigation 

against the State Government employees subject to rider of prior permission of the 

State Government. The employees of the Medical College are not the employee of the 

State Government, therefore, there is no need for seeking prior permission to 

investigate against the private individuals. It has further been submitted that it is a clear 

case of abuse of official position by public servant and in consequence he committed 

the crime, therefore, there is no need for sanction under Section 197 of Cr.P.C.  

 

It has further been submitted that the High Court cannot discharge the accused persons 

from criminal charges merely on the basis of decision taken by other agencies in 

respect of accused persons as held in CBI Vs. B.K. Bhutani (2009) 10 SCC 67. 

Therefore, the grant of recognition to the college by the Central Government will not 



effect the validly instituted prosecution.   It has been urged by the learned Counsel for 

CBI that the defence of accused cannot be looked into at this stage. The alleged mala 

fide action or discriminatory action of CBI are the defence and could be looked into 

when stage of it arises in trial. However the alleged malice and discrimination is not 

prima facie established nor existed.  

 

 

Discussion 

 

I have carefully considered the submissions of the learned counsel for the parties and 

perused the written submissions and material placed on record by the parties. Keeping 

in view the submissions made at Bar and the law propounded in the judgements relied 

upon by learned counsel for the parties, these revisions are required to be decided.  

 

In view of the Submissions of the Counsel for the parties following are the questions 

which require consideration:-  

1. While exercising the powers by this Court conferred under section 482 and 397 of 

Cr.P.C., there is any distinction?  

2. Whether the prosecution launched is manifestly attend with mala fide and 

discriminatory?  

3. Whether any offence under Section 13(1)(d) of PC Act punishable under Section 

13(2) of PC Act is prima facie made out against Dr. Ketan Desai?  

4. Whether any offence under Section 13(1)(d) read with Section 13(2) of PC Act is 

prima facie made out against Sri Dev Murti, Sri Aditya Murti and Dr. Ved Prakash 

Shrotiya?  

5. Whether any offence under Section 120-B read with section 420 IPC is prima facie 

made out against Dr. Ketan Desai?  

6. Whether any prosecution sanction is required under Section 197, Cr.P.C. for 

prosecuting the accused Dr. Ketan Desai?  

7. Whether there is any Infirmity in Investigation of CBI ? If so, its effect?  

8. Whether any Criminal case is made out against the revisionists?  



9. Whether any offence under section 420,468 and 471 is made out against the 

revisionists?  

10. Whether any relief Could be granted to the Revisionists in these revisions?  

 

Now I will take the questions raised by revisionists one by one.  

 

(1) While exercising the powers by this Court conferred under section 482 and 397 of 

Cr.P.C., there is any distinction?  

 

Learned Counsel for the revisionists started their arguments based on judgement of 

Hon'ble Supreme Court in State of Haryana Vs. Bhajan Lal; [(1992) Suppl. 1 335]. The 

learned counsel for the CBI opposed the argument of learned counsel for the 

revisionists and contended that these revisions cannot be decided treating these 

petitions as petitions under Section 482 Cr.P.C. Before deciding these revisions, it 

would be necessary to look into the powers of this Court while deciding the revisions 

against the order of dismissal of an application for discharge.  

 

It is well settled proposition of law that at the stage of framing of charge in a criminal trial 

it is neither necessary nor is the court called upon to hold a full-fledged enquiry or to 

appreciate evidence collected by the investigating agencies to find out whether it is a 

case of acquittal or conviction. The Court is not expected to marshal the records with a 

view to decide admissibility and reliability of the documents or records but has to form 

opinion prima facie. Where the charge-sheet, report under Section 173(2) of the Code, 

suffers from fundamental legal defects, the Court may be well within its jurisdiction to 

frame a charge. While framing the charges, the duty costs upon the courts that they 

should keep in mind that complicity of accused person is required to be taken into 

consideration for the purpose of deciding the application of discharge after taking into 

consideration the material against him collected during investigation with a realistic view 

of the matter. While considering the application the trial court may just go into the details 

with the allegations made against the accused persons to form opinion as to whether 

any case at all is made out or even a strong suspicion to sub serve the requirement of 



law. The court while passing the order on the application of discharge shall consider 

whether any material collected during investigation is sufficient to put the accused for 

trial or whether those materials taken on their face value making out any prima facie 

case against the accused. The Court must also consider the legal impediment, if any, 

for prosecuting the accused, like absence of consent required for investigation in any 

statute or prior sanction for prosecution etc.  

 

The Apex Court in the case of Rumi Dhar (Smt.) Vs State of West Bengal and another; 

(2009) 6 SCC 364 wherein it has been held that while discharging the obligation at the 

stage of consideration to frame the charges during trial, the court shall take into 

consideration that if complicity is not established, the court should not hesitate in 

discharging the accused persons. While doing so, the courts shall not bind by any 

opinion framed by the Investigating Officer and have to look into the entire material 

collected during investigation and the allegations made in the first information report.  

The Hon'ble Supreme Court in CBI v. K. Narayana Rao, (2012) 9 SCC 512, at page 523 

in para 15 observed:  

"15. ----- It is also settled law that while exercising jurisdiction under Section 227 of the 

Code, the Magistrate should not make a roving enquiry into the pros and cons of the 

matter and weigh the evidence as if he was conducting a trial. This provision was 

introduced in the Code to avoid wastage of public time and to save the accused from 

unavoidable harassment and expenditure. While analysing the role of the respondent 

herein (A-6) from the charge-sheet and the materials supplied along with it, the above 

principles have to be kept in mind."  

 

The Apex Court in Amit Kapoor v. Ramesh Chander, (2012) 9 SCC 460, at page 482 

had an occasion to consider the scope and distinction in exercise of jurisdiction of 

sections 397 and 482 Cr.P.C in the light of several judgements of Hon'ble Supreme 

Court and held as under in para 27:  

 

"27. Having discussed the scope of jurisdiction under these two provisions i.e. Section 

397 and Section 482 of the Code and the fine line of jurisdictional distinction, now it will 



be appropriate for us to enlist the principles with reference to which the courts should 

exercise such jurisdiction. However, it is not only difficult but is inherently impossible to 

state with precision such principles. At best and upon objective analysis of various 

judgements of this Court, we are able to cull out some of the principles to be considered 

for proper exercise of jurisdiction, particularly, with regard to quashing of charge either 

in exercise of jurisdiction under Section 397 or Section 482 of the Code or together, as 

the case may be:  

27.1. Though there are no limits of the powers of the Court under Section 482 of the 

Code but the more the power, the more due care and caution is to be exercised in 

invoking these powers. The power of quashing criminal proceedings, particularly, the 

charge framed in terms of Section 228 of the Code should be exercised very sparingly 

and with circumspection and that too in the rarest of rare cases.  

27.2. The Court should apply the test as to whether the uncontroverted allegations as 

made from the record of the case and the documents submitted therewith prima facie 

establish the offence or not. If the allegations are so patently absurd and inherently 

improbable that no prudent person can ever reach such a conclusion and where the 

basic ingredients of a criminal offence are not satisfied then the Court may interfere.  

27.3. The High Court should not unduly interfere. No meticulous examination of the 

evidence is needed for considering whether the case would end in conviction or not at 

the stage of framing of charge or quashing of charge.  

27.4. Where the exercise of such power is absolutely essential to prevent patent 

miscarriage of justice and for correcting some grave error that might be committed by 

the subordinate courts even in such cases, the High Court should be loath to interfere, 

at the threshold, to throttle the prosecution in exercise of its inherent powers.  

27.5. Where there is an express legal bar enacted in any of the provisions of the Code 

or any specific law in force to the very initiation or institution and continuance of such 

criminal proceedings, such a bar is intended to provide specific protection to an 

accused.  

27.6. The Court has a duty to balance the freedom of a person and the right of the 

complainant or prosecution to investigate and prosecute the offender.  

27.7. The process of the court cannot be permitted to be used for an oblique or 



ultimate/ulterior purpose.  

27.8. Where the allegations made and as they appeared from the record and 

documents annexed therewith to predominantly give rise and constitute a "civil wrong" 

with no "element of criminality" and does not satisfy the basic ingredients of a criminal 

offence, the court may be justified in quashing the charge. Even in such cases, the court 

would not embark upon the critical analysis of the evidence.  

27.9. Another very significant caution that the courts have to observe is that it cannot 

examine the facts, evidence and materials on record to determine whether there is 

sufficient material on the basis of which the case would end in a conviction; the court is 

concerned primarily with the allegations taken as a whole whether they will constitute an 

offence and, if so, is it an abuse of the process of court leading to injustice.  

27.10. It is neither necessary nor is the court called upon to hold a full-fledged enquiry 

or to appreciate evidence collected by the investigating agencies to find out whether it is 

a case of acquittal or conviction.  

27.11. Where allegations give rise to a civil claim and also amount to an offence, merely 

because a civil claim is maintainable, does not mean that a criminal complaint cannot 

be maintained.  

27.12. In exercise of its jurisdiction under Section 228 and/or under Section 482, the 

Court cannot take into consideration external materials given by an accused for 

reaching the conclusion that no offence was disclosed or that there was possibility of his 

acquittal. The Court has to consider the record and documents annexed therewith by 

the prosecution.  

27.13. Quashing of a charge is an exception to the rule of continuous prosecution. 

Where the offence is even broadly satisfied, the Court should be more inclined to permit 

continuation of prosecution rather than its quashing at that initial stage. The Court is not 

expected to marshal the records with a view to decide admissibility and reliability of the 

documents or records but is an opinion formed prima facie.  

27.14. Where the charge-sheet, report under Section 173(2) of the Code, suffers from 

fundamental legal defects, the Court may be well within its jurisdiction to frame a 

charge.  

27.15. Coupled with any or all of the above, where the Court finds that it would amount 



to abuse of process of the Code or that the interest of justice favours, otherwise it may 

quash the charge. The power is to be exercised ex debito justitiae i.e. to do real and 

substantial justice for administration of which alone, the courts exist.  

[Ref. State of W.B. v. Swapan Kumar Guha (1982) 1 SCC 561; Madhavrao Jiwajirao 

Scindia v. Sambhajirao Chandrojirao Angre (1988)1 SCC 692; Janata Dal v. H.S. 

Chowdhary(1992) 4 SCC 305; Rupan Deol Bajaj v. Kanwar Pal Singh Gili (1995) 6 SCC 

194; G. Sagar Suri v. State of U.P.(2000) 2 SCC 636; Ajay Mitra v. State of M.P.(2003) 

3 SCC 11; Pepsi Foods Ltd. v. Special Judicial Magistrate (1998) 5 SCC 749; State of 

U.P. v. O.P. Sharma (1996)7 SCC705;Ganesh Narayan Hegde v. S. 

Bangarappa(1995)4 SCC 41 ; Zandu Pharmaceutical Works Ltd. v. Mohd. Sharaful 

Haque(2005) 1 SCC 122; Medchl Chemicals & Pharma (P) Ltd. v. Biological E. 

Ltd.(2000) 3 SCC 269); Shakson Belthissor v. State of Kerala(2009) 14 SCC 466; 

V.V.S. Rama Sharma v. State of U.P.(2009)7 SCC 234; Chunduru Siva Ram Krishna v. 

Peddi Ravindra Babu(2009) 11 SCC 203 ; Sheonandan Paswan v. State of Bihar (1987) 

1 SCC 288; State of Bihar v. P.P. Sharma ,1992 Supp(1) SCC 222; Lalmuni Devi v. 

State of Bihar (2001) 2 SCC 17; M. Krishnan v. Vijay Singh (@001) 8 SCC 645; Savita 

v. State of Rajasthan (2005) 12 SCC 338 and S.M. Datta v. State of Gujarat (2001) 7 

SCC 659.]  

These are the principles which individually and preferably cumulatively (one or more) be 

taken into consideration as precepts to exercise of extraordinary and wide plenitude and 

jurisdiction under Section 482 of the Code by the High Court. Where the factual 

foundation for an offence has been laid down, the courts should be reluctant and should 

not hasten to quash the proceedings even on the premise that one or two ingredients 

have not been stated or do not appear to be satisfied if there is substantial compliance 

with the requirements of the offence."  

 

Therefore, keeping in view the aforesaid decisions this Court is going to decide the 

matter.  

(2) Whether the prosecution launched is manifestly attend with mala fide and 

discriminatory?  

 



Learned counsel for the revisionists has submitted that the prosecution launched 

against the revisionist Dr. Ketan Desai is manifestly attend with mala fide as a result of 

tainted and biased investigation only in order to maliciously target him in the light of the 

proposition of law under Clause 7 of State of Haryana and others Vs Chaudhary Bhajan 

Lal and others; 1992 Supp. (1) SCC 335. To demonstrate the aforesaid mala fide action 

in the investigation on the part of the CBI he urged that CBI seized the entire documents 

on 29.07.2010 pertaining to years 2008, 2009 and 2010 from the office of MCI with 

regard to grant of permission/ recognition of the Medical College, Bareillay, but the CBI 

intentionally omitted the names of two chairmen of MCI holding the office as President/ 

Chairman and Board of Governors of MCI of 2008 and 2010 and only opted 2009 in 

order to target maliciously to Dr. Ketan Desai.  

 

He has further submitted that Dr. Ketan Desai admittedly assumed the office as 

President/ Chairman of MCI on 01.03.2009 and continued till 22.04.2010 which shows 

that earlier to 01.03.2009 and after 22.04.2010, there were some other Chairman or 

Chairperson of Board of Governors and as such, the investigation was conducted in 

pick and choose manner and doctrine of parity has not been taken into consideration 

while conducting the investigation.   It has been further pointed out that neither those 

members who were present in the Executive Meeting on 10/11.06.2009 nor the two 

inspectors, who conducted third inspection and on the basis of which the Executive 

Committee recommended for renewal of permission, were arrayed as accused. 

  

It was also submitted that the documents for renewal of permission for the fifth batch 

were filed on 11.12.2008 with MCI by the college administration and the permanent 

member of inspection team Dr. Suresh C Shah was appointed by the earlier Chairman 

and the first inspection for verification of record submitted for the renewal of fifth batch 

were also conducted on 20/21.02.2009 which shows that Dr. Suresh C Shah the co-

accused, was neither appointed by Dr. Ketan Desai nor he instructed him to make the 

inspection prior to joining on 1st of March, 2009.  

 

So far as the case of alleged malice as submitted by learned counsel for the revisionist 



is concerned, it is well settled that the alleged malice is not a ground to be consider at 

the stage of framing of charges. The malice has to be established as a fact. It is a 

defence of accused. The burden to prove malice is upon the accused which ought to 

have been considered by the trial court at the appropriate stage of the trial. The Apex 

Court in State of Orissa v. Saroj Kumar Sahoo, (2005) 13 SCC 540, at page 550 held:  

"It is the material collected during the investigation and evidence led in the court which 

decides the fate of the accused person. The allegations of mala fides against the 

informant are of no consequence and cannot by themselves be the basis for quashing 

the proceedings."  

 

Sri I.B. Singh, learned Senior Counsel for other revisionists has submitted that in similar 

facts and circumstances, the CBI submitted a closure report in the matter of 

Teerthankar Mahaveer Medical College, Moradabad and Muzaffar Nagar Medical 

College, Muzaffar Nagar as is evident from paragraph 67 of judgment of Madras High 

Court in Dr. MCR Vyas (Supra) and on this score, it has been alleged that the role of 

CBI by filing charge-sheet in the present case would hit by Article 14 of the Constitution 

of India and is discriminatory act against the revisionists.   So far as the submission of 

closure reports by learned counsel for revisionist in respect of aforesaid two medical 

colleges, namely, Teerthankar Mahaveer Medical College and Muzaffar Nagar Medical 

College are concerned, it would not be relevant at this stage of the proceedings 

because if otherwise necessary ingredients of offence are there, the charge could be 

framed.  In similar set of circumstances, if no charge-sheet has been filed by the CBI in 

the aforesaid cases of Teerthankar Mahaveer Medical Collage and Muzaffar Nagar 

Medical Collage, then it is a question of fact, which would be the of defence of the 

accused and the same could be scanned at appropriate stage of the trial. Moreover the 

charge-sheet of these two cases and the fact of that two medical colleges would not 

before this Court, hence, no advantage could be extended to the revisionists Dev Murti, 

Aditya Murti and Dr. V.P. Shrotiya.  I am of the view that if otherwise on the basis of 

material available on record charge could be framed, the mere pleadings of malice by 

accused would not be sufficient to discharge him.  

 



(3) Whether any offence under Section 13(1)(d) of PC Act punishable under Section 

13(2) of PC Act is prima facie made out againsDr.Ketan Desai?  

 

It is true that to frame a charge against an accused under Section 13(1)(d) of PC Act, 

there must be the evidence on record, collected during investigation, to the effect that;  

(i) accused is a public servant;  

(ii) he obtained any valuable thing or pecuniary advantage for himself or for any other 

person or he obtain for any person any valuable thing or pecuniary advantage without 

any public interest;  

(iii) either by corrupt or by illegal means or by abusing his position as a public servant.  

 

In C.K. Damodaran Nair v. Govt. of India (1997) 9 SCC 477, Hon'ble Supreme Court 

had an occasion to observe, while considering the word "obtained" used in Section 

5(1)(d) of PC, 1947 [now Section 13(1)(d) of PC Act, 1988], that the initiative vests in 

the person who receives and in that context a demand or request from him will be a 

primary requisite for an offence under Section 5(1)(d) [now Section 13(1)(d) of PC Act, 

1988] under in para 12:  

 

"12. The position will, however, be different so far as an offence under Section 5(1)(d) 

read with Section 5(2) of the Act is concerned. For such an offence prosecution has to 

prove that the accused ''obtained' the valuable thing or pecuniary advantage by corrupt 

or illegal means or by otherwise abusing his position as a public servant and that too 

without the aid of the statutory presumption under Section 4(1) of the Act as it is 

available only in respect of offences under Sections 5(1)(a) and (b)--and not under 

Sections 5(1)(c), (d) or (e) of the Act. ''Obtain' means to secure or gain (something) as 

the result of request or effort (Shorter Oxford Dictionary). In case of obtainment the 

initiative vests in the person who receives and in that context a demand or request from 

him will be a primary requisite for an offence under Section 5(1)(d) of the Act unlike an 

offence under Section 161 IPC, which, as noticed above, can be, established by proof 

of either ''acceptance' or ''obtainment'."  

 



The aforesaid view has also been propounded by Hon'ble Supreme Court in the case of 

Subash Parbat Sonvane Vs. State of Gujarat, (2002) 5 SCC 86.   In A. Subair Vs. State 

of Kerala, (2009) 6 SCC 587, the Apex court after considering the aforesaid two cases 

of C.K. Damodaran Nair and Subhash Parbat Sonvane (Supra) has held that to 

establish a charge under Section 13(1)(d) of PC Act it would be necessary to establish 

that the person charged obtained for himself or for any other person any valuable thing 

or pecuniary advantage. In case, where the evidence of obtainment is absent, merely 

for the reason that the public servant has abused his position as a public servant to give 

advantage to others will not constitute the offence as defined under Section 13(1)(d) of 

PC Act. Similar view has been taken by the Apex Court in a recent judgement in C.K. 

Jaffer Sharief Vs. State, (2013) 1 SCC 205. The relevant paras 16, 17 and 18 of C.K. 

Jaffer Sharief's case (Supra) are reproduced as under: -  

"16. A fundamental principle of criminal jurisprudence with regard to the liability of an 

accused which may have application to the present case is to be found in the work 

Criminal Law by K.D. Gaur. The relevant passage from the above work may be 

extracted below:  

"Criminal guilt would attach to a man for violations of criminal law. However, the rule is 

not absolute and is subject to limitations indicated in the Latin maxim, actus non facit 

reum, nisi mens sit rea. It signifies that there can be no crime without a guilty mind. To 

make a person criminally accountable, it must be proved that an act, which is forbidden 

by law, has been caused by his conduct, and that the conduct was accompanied by a 

legally blameworthy attitude of mind. Thus, there are two components of every crime, a 

physical element and a mental element, usually called actus reus and mens rea 

respectively."  

17. It has already been noticed that the appellant besides working as the Minister of 

Railways was the head of the two public sector undertakings in question at the relevant 

time. It also appears from the materials on record that the four persons while in London 

had assisted the appellant in performing certain tasks connected with the discharge of 

duties as a Minister. It is difficult to visualise as to how in the light of the above facts, 

demonstrated by the materials revealed in the course of investigation, the appellant can 

be construed to have adopted corrupt or illegal means or to have abused his position as 



a public servant to obtain any valuable thing or pecuniary advantage either for himself 

or for any of the aforesaid four persons. If the statements of the witnesses examined 

under Section 161 CrPC show that the aforesaid four persons had performed certain 

tasks to assist the Minister in the discharge of his public duties, however insignificant 

such tasks may have been, no question of obtaining any pecuniary advantage by any 

corrupt or illegal means or by abuse of the position of the appellant as a public servant 

can arise. As a Minister it was for the appellant to decide on the number and identity of 

the officials and supporting staff who should accompany him to London if it was 

anticipated that he would be required to perform his official duties while in London. If in 

the process, the rules or norms applicable were violated or the decision taken shows an 

extravagant display of redudance it is the conduct and action of the appellant which may 

have been improper or contrary to departmental norms. But to say that the same was 

actuated by a dishonest intention to obtain an undue pecuniary advantage will not be 

correct. That dishonest intention is the gist of the offence under Section 13(1)(d) is 

implicit in the words used i.e. corrupt or illegal means and abuse of position as a public 

servant. A similar view has also been expressed by this Court in M. Narayanan Nambiar 

v. State of Kerala, AIR 1963 SC1116 while considering the provisions of Section 5 of 

the 1947 Act.  

18. If the totality of the materials on record indicates the above position, we do not find 

any reason to allow the prosecution to continue against the appellant. Such 

continuance, in our view, would be an abuse of process of court and therefore it will be 

the plain duty of the Court to interdict the same."  

 

In the light of the aforesaid authorities, it has to be seen whether in the case in hand 

there is any prima facie evidence of obtainment of pecuniary advantage or valuable 

thing by Dr. Ketan Desai for himself or for any other person. There is no iota of evidence 

that Dr. Suresh C. Shah has accepted, demanded or obtained pecuniary advantage or 

valuable thing for himself or on behalf of Dr. Ketan Desai from the Managements/ 

owners of the private Medical College, Bareilly. In this regard, the supplementary 

affidavit filed by CBI on 06.03.2014 is important wherein in paragraph 8, the CBI 

categorically admitted that there is no evidence of obtainment of any pecuniary 



advantage or valuable thing by Dr. Ketan Desai. However, the CBI stated that Dr. Ketan 

Desai by his act or conduct benefited the Medical College in question and tried to 

emphasize that the private medical college shall be categorized as 'any other person' 

for the purpose of Section 13(1)(d) of PC Act. Para 8 of the supplementary affidavit filed 

by CBI is being extracted below:  

"8. That the allegations made against CBI in the supplementary affidavit are totally false, 

hence denied and it is submitted that in the counter affidavit filed by CBI on 04.04.2013, 

all materials and evidence available against the deponent revisionist have been 

incorporated. The reply to the main contentions raised by the revisionist are as under:  

 

(I) Whether there is any evidence of meeting of mind or criminal conspiracy against the 

accused Dr. Ketan Deasi with other co-accused persons?  

 

There is no direct evidence of meeting of mind or criminal conspiracy of Dr. Ketan Desai 

with other co-accused persons. The circumstantial evidence in this regard has been 

detailed in the counter affidavit filed by CBI on 04.04.2013.  

 

(II) Whether there is any evidence of quid-pro-quo against the accused Dr. Ketan 

Desai?  

 

There is no evidence of quid-pro-quo against the revisionist Dr. Ketan Desai in the 

instant case.  

 

(III) Whether there is any evidence against the accused Dr. Ketan Desai in respect of 

demand/ acceptance/ obtainment of any valuable thing/ pecuniary advantage?  

 

 

There is no evidence against accused Dr. Ketan Desai in respect of demand/ 

acceptance/ obtainment of any valuable thing/ pecuniary advantage for himself. As 

regards the pecuniary advantage caused to the said private medical college mentioned 

has been made in the counter affidavit filed by CBI on 04.04.2013."  



 

The CBI by the aforesaid affidavit has categorically admits that there is no evidence 

against Dr. Ketan Desai for obtainment/ demand or acceptance of any valuable thing or 

pecuniary advantage for himself from any person. It is not the case of CBI that Dr. 

Suresh C Shah, the co-accused, obtained or accepted any valuable thing or pecuniary 

advantage for himself or for Dr. Ketan Desai.  

 

Now the question remains whether giving benefit by recommending renewal for 

permission for the fifth batch amounts to obtainment of any valuable thing or pecuniary 

advantage 'for any other person'.   It is not the case of the CBI that Dr. Ketan Desai has 

any nexus with the Management of the Medical College, Bareilly or any how received 

any benefit accrued to the aforesaid Medical College, Bareilly. Even if it is taken as true 

that Dr. Ketan Desai by his act or conduct extended benefit in getting its renewal of 

permission for the fifth batch as alleged by the CBI, this act of Dr Ketan Desai at the 

most, may come within the purview of abusing his position as a public servant. The CBI 

cannot take benefit of Section 20 of PC Act because the same could not be extended in 

the cases falling under section 13(1)(d) of P.C. Act. Thus, in absence of any evidence 

collected during investigation with regard to obtainment for himself or for any other 

person on the part of Dr Ketan Desai, the misconduct as defined under Section 13(1)(d) 

of PC Act is not prima facie made out.  In view of above, I am of the firm view that the 

uncontroverted allegations made by the CBI and evidence collected during investigation 

against Dr. Ketan Desai, if taken into consideration on its face value treating to be true 

and also in view of admission of CBI in aforesaid affidavit in para 8, the misconduct 

defined under Section 13(1)(d) of PC Act is not prima facie made out against Dr Ketan 

Desai. The alleged misconduct in such situation, would not be punishable under Section 

13(2) of PC Act. At the most, if such alleged misconduct is there, it may subject to 

administrative action against Dr. Ketan Desai by the Competent Authority.  

 

This important aspect of the case has not been considered by learned Special Judge 

while rejecting the application of discharge and totally ignored the material on record in 

relation to the offence under Section 13(1)(d) read with Section 13(2) of PC Act and as 



such the order with regard to frame charges against Dr. Ketan Desai for the offence 

under Section 13(2) read with Section 13(1) (d) of PC Act is not sustainable.  

 

(4) Whether any offence under Section 13(1)(d) read with Section 13(2) of PC Act is 

prima facie made out against Sri Dev Murti, Sri Aditya Murti and Dr. Ved Prakash 

Shrotiya?  

 

Admittedly all the three persons do not fall within the ambit of public servant. Section 

13(1)(d) of PC Act defines the misconduct of the public servant., therefore, charge 

against the aforesaid three revisionists under Section 13(2) read with Section 13(1)(d) 

of PC Act cannot be framed.  Moreover when no prima facie offence under Section 

13(2) read with Section 13(1)(d) of PC Act is made out against Dr. Ketan Desai, the 

charge under Section 13(2) read with Section 13(1)(d) against private individuals/the 

aforesaid three revisionists cannot be framed.  The Counsel for the CBI also contended 

that CBI did not propose to frame the charges of Section 13(2) read with Section 

13(1)(d) of PC Act against the aforesaid accused/revisionists as is evident from the 

contents of charge sheet filed by CBI.  The order of learned Special Judge to frame the 

charges under Section 13(1)(d) read with Section 13(2) of PC Act against the aforesaid 

three accused/revisionists passed by Special Judge to this extent suffer from non-

application of mind and as such is not sustainable.  

 

(5) Whether any offence under Section 120-B read with Section 420 IPC is made out 

against Dr. Ketan Desai?  

In this case, to frame the charge under section 120-B read with section 420 IPC against 

Dr. Ketan Desai, CBI relied upon the evidence of Dr. Suresh C Shah, Additional 

Inspector and Dr. A.P. Dongre. Learned counsel for the revisionists has submitted that 

in view of the law laid down by the Apex Court in the case of State (NCT of Delhi) v. 

Navjot Sandhu, (2005) 11 SCC 600, any statement made by any accused after his 

arrest as a confession or otherwise will not fall within the ambit of Section 10 of the 

Evidence Act. The Apex Court after considering several judgements of its own in the 

case of Mohd. Khalid v. State of W.B. (2002) 7 SCC 334 in paragraph 35 observed as 



under:  

 

"We cannot overlook that the basic principle which underlies Section 10 of the Evidence 

Act is the theory of agency. Every conspirator is an agent of his associate in carrying 

out the object of the conspiracy. Section 10, which is an exception to the general rule, 

while permitting the statement made by one conspirator to be admissible as against 

another conspirator restricts it to the statement made during the period when the 

agency subsisted. Once it is shown that a person became snapped out of the 

conspiracy, any statement made subsequent thereto cannot be used as against the 

other conspirators under Section 10."  

 

Learned counsel for the revisionist has further submitted that the statement of Dr. 

Suresh C Shah has not been recorded under Section 164, Cr.P.C. as a confessional 

statement. The learned Magistrate has not taken precautions while recording a 

confession of an accused as required under the law, hence the same is not admissible 

evidence on this ground too. The learned Counsel has further submitted that the 

statement recorded under Section 164, Cr.P.C. was not subjected to cross-examination 

as Dr. Suresh C. Shah has been arrayed as an accused in the Charge sheet filed by 

CBI. Therefore, the statement cannot be read against the present accused Dr. Ketan 

Desai. The statement of Dr. Suresh C Shah has also been challenged on the ground 

that court of Special Judge under PC Act is a court of original Criminal Jurisdiction and 

as such the statement under Section 164, Cr.P.C. recorded by any other Magistrate 

would be without jurisdiction as held by the Apex Court in Bangaru Laxman's case 

(2012) 1 SCC 500. It has also submitted that tender of pardon to Dr Suresh C Shah has 

not yet been granted by Special Judge.  

 

The learned Counsel has further submitted that the statement of Dr. A.P. Dongre itself 

is not sufficient to establish criminal conspiracy as his statement is also recorded after 

conspiracy is over. More over he simply stated that Dr. Suresh C. Shah talking on 

phone with Dr. Ketan Desai and seeking instructions during the course of inspection.  

It has been urged by him that it is not in dispute that Dr. Ketan Desai took charge as 



Chairman of the MCI on 1st of March, 2009. The appointment of Dr. Suresh C Shah as 

additional Inspector has been made during the tenure of some other Chairman of MCI 

earlier to taking over charge by Dr. Ketan Desai, therefore, it cannot be said that Dr. 

Ketan Desai appointed Dr. Suresh C Shah as permanent Inspector of MCI.   It was also 

contended that the documents for renewal of permission were submitted before MCI 

during the tenure of some other Chairman of MCI earlier to taking over charge by Dr. 

Ketan Desai and not during the tenure of Dr. Ketan Desai, so, the question of cheating 

or conspiracy to that effect cannot be presumed especially in absence of specific 

evidence to met the necessary ingredient of cheating.  

 

Learned counsel for the CBI has submitted that sufficiency of evidence or admissibility 

of evidence could not be considered at this stage as held by the Apex Court in the case 

of Eicher Tractor Limited and others Vs. Harihar Singh and another; (2008) 16 SCC 

763. He further urged that the meticulous examination of evidence is not needed for 

considering the case with a view whether the same would end in conviction or not. The 

admissibility and sufficiency of evidence could be looked into during trial.  At the time of 

framing of the charges the probative value of the material on record cannot be gone 

into, and the material brought on record by the prosecution has to be accepted as true. 

Insofar as the admissibility or acceptability of alleged confession in the form of 164 

Cr.P.C made by the co-accused Suresh C Shah before the Magistrate Court in the 

earlier proceedings, are the matters to be considered at the time of trial, their probative 

value, admissibility, reliability, etc. are matters of evaluation during trial. Before framing 

a charge the court must apply its judicial mind on the material placed on record and 

must be satisfied that the commission of offence by the accused was possible. Whether, 

in fact, the accused committed the offence, can only be decided in the trial.  Therefore 

no interference is called for at this stage in the impugned orders to this extent.  

 

(6)Whether any prosecution sanction is required under Section 197, Cr.P.C. for 

prosecuting the accused Dr. Ketan Desai?  

 



Learned counsel for the revisionist-Dr. Ketan Desai has submitted that Dr. Ketan Desai 

while acting as a public servant perform his duties as a Chairman. He endorsed the 

resolution of the Executive Committee and sent the recommendation for renewal of 

permission for admission of fifth batch in pursuance of the decision taken collectively 

and unanimously by the members of the Executive Committee of MCI. Section 31 of 

IMC Act protected the Government, the Council or a State Medical Council or any 

Committee thereof, or any officer or servant of the Government or Council for anything 

which is in good faith done or intended to be done under IMC Act. As such Dr. Ketan 

Desai is entitled to seek protection under section 31 of IMC Act. It has further been 

contended that Section 197, Cr.P.C. is an independent section and if no sanction is 

required against a public servant under Section 19 of the PC Act, even than the 

prosecution against the Government servant/ public servant for the offences under IPC 

cannot be launched for the act done by him or purported to be done by him in discharge 

of his official duty. The rider under Section 197, Cr.P.C. is with regard to taking 

cognizance against the accused persons. Section 31 of IMC Act prohibits the 

prosecution in such a situation. In the FIR lodged by the CBI all the members of the 

Executive Committee and inspection team were made accused along with the 

management of Medical College, Bareilly. The CBI did not find any material for involving 

the other members of the Executive Committee of MCI and two members of the 

inspecting team for the purpose of prosecution which shows that the inspection as well 

as meeting of the Executive Committee was held in accordance with the provisions of 

IMC Act. It further proves that the collective decision of members of Executive 

Committee of MCI including Dr. Ketan Desai was not illegal and no criminality appears 

from the collective decision taken by the Executive Committee. The recommendation of 

MCI were followed by Central Government by granting renewal for admission of fifth 

batch in pursuance thereof. Therefore, it cannot be said that sending of the collective 

decision of Executive Committee recommending renewal was not in discharge of the 

official duty of Dr. Ketan Desai. Therefore, there appears to be a nexus in between the 

alleged act done by Dr. Ketan Desai and the official duty performed by him.   In this 

regard, he relied upon the judgement of the Apex Court in the case of State of Madhya 

Pradesh vs. Sheetla Sahai & Ors., (2009) 8 SCC 617 wherein the Apex Court 



considered the necessity of sanction under Section 197, Cr.P.C.  

 

I have gone through the impugned order which reveals that the this question of Section 

197, Cr.P.C has not been considered by Special Judge. Learned Special Judge simply 

concluded that if sanction under Section 19 of PC Act is not required then sanction 

under Section 197, Cr.P.C. would also not be required. The opinion of learned Special 

Judge is contrary to the law laid down by the Apex Court in Sheetla Sahai's case 

(Supra). The plea of want of prosecution sanction should have been decided by the 

Special Judge before further proceeding in the matter in the light of the facts of the case 

even if the Court is of the view that prima facie case is made out. It is not in dispute that 

if for a criminal prosecution any prior sanction to prosecute the accused is required and 

prosecution has been launched without prior sanction the same may be a ground for 

discharge of accused as held in R. Ramachandran Nair v. State of Kerala (Vigilance 

Deptt.), (2011) 4 SCC 395.  

 

 

(7) Whether there is any Infirmity in Investigation of CBI? If so, its effect.  

 

Learned counsel for the revisionist-Dr. Ketan Desai also pointed out the infirmities in the 

investigation on the ground that the provisions of Section 6-A of DSPE Act has not been 

complied with. In this regard, it has been submitted that Dr. Suresh C Shah was the 

functionary of the MCI and has been arrayed as an accused in charge sheet. Dr. Suresh 

C Shah was holding the post in MCI equal to the rank of Joint Secretary of the Central 

Government. Therefore, it was incumbent upon the CBI to have obtained previous 

approval from the Central Government for investigating the case and in absence of such 

approval, the entire investigation and consequent charge-sheet filed before learned 

Special Court, Lucknow against the officers of the MCI for any offence under IPC or 

under PC Act would be an abuse of the process of law and the investigation would be 

treated to be without authority and on this score the entire proceedings ought to have 

been quashed.  



 

The CBI in its reply on this score stated that no approval of Central Government under 

Section 6-A of DSPE Act is required to investigate the matter as Dr. Suresh C. Shah 

has already retired from the Government service. The fact that Suresh C. Shah has 

already retired, has not been disputed by the Counsel for the revisionist.   The second 

limb of argument in the light of Section 6 of DSPE Act is that if the FIR has been lodged 

against the public servant of the Central Government it does not give reason to the CBI 

not to take permission/consent to investigate the case in any other State as required 

under section 6 of DSPE Act. Admittedly in this case no consent/permission of State 

Government has been taken for the investigation. Hence investigation carried out by 

CBI would be illegal.  

 

Learned counsel for the CBI has pointed out that the State Government of Uttar 

Pradesh by notification dated 15.06.1989 consented to investigate the matters by CBI in 

the State of Uttar Pradesh. The only rider imposed therein that no investigation against 

the employee of State Government will be conducted unless a prior permission of the 

State Government is taken. The notification dated 15.06.1989 is quoted hereinbelow for 

ready reference:  

 

"Government of Uttar Pradesh  

Home (Police) Section-1  

No.3442/VIII-1-84/88  

Lucknow, Dated: June 15, 1989  

 

Notification  

 

In pursuance of the Provisions of Section 6 of the Delhi Special Police Establishment 

Act, 1946 (25 of 1946) the Governor of the State of Uttar Pradesh is pleased to accord 

consent to the extention of powers and jurisdiction of the members of the Delhi Special 

Police Establishment in whole of the State of Uttar Pradesh, for investigation of offences 

punishable under the Prevention of Corruption Act, 1988 (49 of 1988), and attempts, 



abetments and conspiracies in relation to all or any of the offence or offences 

mentioned above and any other offence or offences committed in the course of the 

transaction and arising out of the same facts, subject however to the condition that no 

such investigation shall be taken up in cases relating to the public servants, under the 

control of the State Government except with the prior permission of the State 

Government.  

BY ORDER IN THE NAME OF THE GOVERNOR. Sd/-  

(S. K. TRIPATHI)  

HOME SECRETARY TO THE GOVT  

OF UTTAR PRADESH"  

 

It has been contended by learned counsel for the CBI that employees of the Medical 

College, Bareilly are not the employees of the State Government so there is no need for 

any prior permission/consent for conducting investigation in State of U.P.  I am in full 

agreement with the argument of learned Counsel for CBI and I do not find any prima 

facie irregularity or infirmity in investigation.  

 

So far as the question of 162, Cr.P.C. is concerned, admittedly the first FIR was lodged 

against Dr. Ketan Desai with regard to acceptance of bribe and the case was registered 

under Section 7 and other sections of PC Act though there is a recital to the some 

extent regarding misconduct in recommending the Central Government for approval 

with regard to the several medical colleges in India but the present FIR is in respect of 

particular medical college and that too in respect of Section 13(1)(d) and Section 13(2) 

of PC Act and other offences of IPC, therefore, It cannot be said that the present FIR 

would be hit by Section 162, Cr.P.C. or the present FIR could be termed as second FIR 

on the same fact. Therefore, I do not find any substance in the submission of learned 

counsel for the revisionist and I find nothing illegal in conducting the investigation of the 

present FIR subject to the aforesaid discussion made by this Court.  

 

 



 

(8) Whether any Criminal case is made out against the revisionists? 

  

The learned Counsel for the revisionists drawn the attention of this Court towards a 

judgement of the Constitution Bench of Hon'ble Supreme Court in Dr. Preeti Srivastava 

and another Vs. State of MP and others; (1997) 7 SCC 120, wherein the role of MCI has 

been considered by Hon'ble Supreme Court in paragraph 57 and has observed as 

follows:  

"In the case of Medical Council of India v. State of Karnataka & Ors. [(1998) 6 SCC 131] 

a bench of three judges of this Court has distinguished the observations made in 

Kumari Nivedita Jain (supra). It has also disagreed with Ajay Kumar Singh & Ors. v. 

State of Bihar & Ors (supra) and has come to the conclusion that the Medical Council 

Regulations have a statutory force and are mandatory. The Court was concerned with 

admissions to the M.B.B.S. Course and the Regulations framed by the Indian Medical 

Council relating to admission to the M.B.B.S. course. The Court took note of the 

observations in State of Kerala v. Kumari T.P. Roshana & Anr. ([1979] 1 SCC 572 at 

page 580) to the effect that under the Indian Medical Council Act, 1956, the Medical 

Council of India has been set up as an expert body to control the minimum standards of 

medical education and to regulate their observance. It has implicit power to supervise 

the qualifications or eligibility standards for admission into medical institutions. There is, 

under the Act an overall vigilance by the Medical Council to prevent sub-standard 

entrance qualifications for medical courses. These observations would apply equally to 

post-graduate medical courses. We are in respectful agreement with this reasoning."  

 

It has been vehemently argued that in view of the statutory provisions of the MCl Act 

,which is a self contained Code, when there are specific provisions in the Act to deal 

with the misconduct committed by the Institution and if it submits fake/forged declaration 

forms, it would be improper to prosecute the persons who submitted fake/ forged 

documents for offences under IPC altogether ignoring those provisions which contained 

in IMC Act. The reference may also be made to the relevant portions from the 

Establishment of Medical College Regulations, 1999 (Amended upto September 2014). 



Clause 8(3) of the said Regulation deals with the grant of permission for establishment 

of a new Medical College which is given below:  

"8(3)(1) The permission to establish a Medical College and admit students may be 

granted initially for a period of one year and may be renewed on yearly basis subject to 

verification of the achievements of annual targets. It shall be the responsibility of the 

person to apply to the Medical Council of India for purpose of renewal six months prior 

to the expiry of the initial permission. This process of renewal of permission will continue 

till such time the establishment of the medical College and expansion of the hospital 

facilities are completed and a formal recognition of the Medical College is granted. 

Further admissions shall not be made at any stage unless the requirements of the 

Council are fulfilled. The Central Government may at any stage convey the deficiencies 

to the applicant and provide him an opportunity and time to rectify the deficiencies"  

 

 

It has been vehemently contended by learned counsel for the revisionists that even after 

accepting the prosecution case as true on its face value, it is revealed that this case is 

based on violation of Regulation framed by the MCI but the same cannot ex-facie give 

rise to a criminal liability. The IMC Act and the Regulations framed thereunder provides 

for periodical Inspection of Medical Institutions for noticing the irregularities in running of 

the Medical Institution without conforming to the standards of medical education 

prescribed by the MCI and its Regulations. The provisions of IMC Act also provide for 

rectifying the irregularities and complying with the requirements needed for running the 

medical institution and to maintain the standard of education prescribed by the MCI. A 

perusal of the various provisions of the IMC Act therefore, would make it clear that the 

Act and the regulations framed thereunder form a complete Code by themselves 

providing for every contingency regarding running of medical institution, the periodical 

inspection to be carried out and also the action to be taken in the event of the council 

not doing its work properly. Under Section 10A of the Act, it is the Central Government 

which is the authority empowered either to grant or refuse to grant approval for starting 

any medical college or for any increase in the intake. The MCI is the re-commendatory 

body recommending to the Central Government for the approval or disapproval of the 



permission required for starting and running the medical institution. Section 19 of the 

Act provides for withdrawal of recommendation, when the staff, equipments, 

accommodation, training and other facilities for instructions and training provided in any 

University or Medical Institution appears to the Central Government not upto the mark 

and to the satisfaction of the standards prescribed by the Council.  Section 30 of the Act 

provides for inquiry being conducted by a Commission of inquiry consisting of three 

persons, two of whom shall be appointed by the Central Government, one being a 

Judge of a High Court and one by the Council, in the event of the Council not complying 

with any of the provisions of the Act.  

 

Clause 8(3) of the Regulations of 1999 contemplates penal action in case any Institute 

is found to have employed a teacher and submits a declaration form of such a teacher 

with fake/forged document. Sub clause (d) of clause 8(3) reads as under:-  

"(d) Colleges which are found to have employed teachers with faked/ forged documents:  

It is observed that any Institute is found to have employed a teacher with faked/forged 

documents and have submitted the declaration form of such a teacher, such an Institute 

will not be considered for renewal of permission/ recognition for award of MBBS 

Degree/ processing applications for post graduate courses for two academic years i.e. 

that academic year and the next academic year also."  

 

Therefore, on this ground, the criminal Prosecution of the revisionists with the 

allegations that the declaration forms submitted by the Medical College with regard to 

faculties contained false and misleading information as to the undertaking that they 

were full time faculties when they were not permanent staff is of no criminal 

consequence nor does it make out any prima facie criminal case against the 

Revisionist/accused. The shortfall in faculties and the submission of fake/ forged 

declaration forms is not considered to be 'cheating' according to the legislators in so far 

as the MCI and its procedures are concerned. If the MCI had to treat fall outs in faculties 

as an offence, then the same would have been provided so in the regulations. But, 

rather the statutory body seeks to take only corrective action and affords time to the 

College to rectify its defect, in order to prevent scores of medical students being 



affected. Also, the errant Medical Doctors would be dealt with accordingly by the Indian 

Medical Council Act whereby the names of defaulters are liable to be removed from the 

State Medical Register, thus debarring them from engaging themselves in this 

profession. When a statute or the statutory body is not inclined to treat violation or 

lapses as an offence, no penal law can be invoked for the shortfalls in the faculty and 

the submission of false declaration forms.  

The learned Counsel for the Revisionist in support of their contention relied upon the 

following judgements of Madras High Court;  

1. State Represented By CBI Vs. M.K.Rajgopalan, Cr.Rev 943 and 985/2013, decided 

on 06.08.2014.  

2. Dr. MCR Vyas and others Vs. Inspector of CB, Cr.O.P.No.12751,12754 to 12760 of 

2014, decided on 06.08.2014.  

3. ASP CBI Vs. G.B. Anbalagan & ors, Cr.RC No. 982,983,986 & 942 of 2013, decided 

on 06.08.2014.  

 

The learned Counsel for CBI has submitted that IPC is applicable to all the criminal 

wrongs committed by a person which has been defined and punishable therein. If a 

particular act or omission of a person in a particular statute is not punishable but the 

same is punishable in IPC, than there is no bar for prosecution under IPC. Similarly if a 

wrong is committed by any person subject to remedy in any other statute, which is not 

punishable with sentence of imprisonment or fine therein but at the same time if that 

wrong is also have necessary ingredients of any criminal offence the criminal 

prosecution of such person shall not be barred.  

 

It is true that IMC Act is a complete Code of granting or refusing the permission with 

regard to intake of medical student by any medical collage or a medical institution. But 

at the same time if the person holding any post in MCI commits any crime defined in the 

IPC or any other statute, there shall be no bar to try that person under IPC or in any 

other Statute subject to legal riders if any, like as prior sanction for prosecution. Section 

31 of IMC Act does not create an absolute bar in prosecution as its language speaks. 

For ready reference section 31 of IMC Act is reproduced herein below:-  



 

"31. Protection of action taken in good faith,--No suit, prosecution or other legal 

proceeding shall lie against the Government, the Council or a State Medical Council or 

any Committee thereof, or any Officer or servant of the Government or Councils 

aforesaid for anything which is in good faith done or intended to be done under this Act."  

 

The word "good faith" is sin quo non for taking protection of section 31 of IMC Act. The 

burden to prove "good faith" necessarily lie on the person who claims it. The language 

used in section 31 of IMC Act makes it abundantly clear that in absence of "good faith" 

the prosecution may be launched. I am with great respect disagree with the aforesaid 

judgements of Hon'ble Madras High Court on these issue.  

 

(9) Whether any offence under section 420,468 and 471 is made out?  

 

This part of the case relates to the accused-revisionists related the Medical College, 

Bareilly.  So far as offence under Sections 468 and 471 IPC is concerned, it is the 

specific case of the CBI that the accused Dr. Ketan Desai is not proposed to be 

prosecuted for forgery of the papers or submitting the forged papers, therefore, Sections 

468 and 471 IPC is not subject matter of consideration so far as Dr. Ketan Desai or Dr. 

Suresh C Shah is concerned.  

So far as, Sri Dev Murti, Sri Aditya Murti and Dr. Ved Prakash Shrotiya are concerned, 

according to the allegations made in the charge sheet, they forged the documents and 

submitted it before MCI knowing it to be forged and thereby they prima facie committed 

the offence under Sections 468 and 471 IPC. Learned counsel for the CBI has pointed 

out that there is a specific allegation that on appointment letters/ joining reports forged 

signatures of concern faculty has been affixed though such faculty members 

categorically denied their signatures on such documents. Therefore, the aforesaid 

documents would prima facie fall within the definition of Section 463 and 464 IPC.  

On the contrary, learned counsel for the aforesaid revisionists contended that as 

discussed above, even if it is taken to be true that the documents, which have been 

submitted before the MCI are not having correct information, the same cannot fall within 



the definition of forgery or making a false document as defined under Sections 463 and 

464 IPC. It is not the case of the CBI that the accused persons without lawful authority 

alters any document or any material part thereof after it has been made or executed. 

Therefore, the offence under Sections 468 or 471 IPC are not made out. So far as the 

allegation of cheating and forgery by way of attestation of declaration form by Dr. Ved 

Prakash Shrotriya and preparation of Form No.16 by Sri Dev Murti are concerned, it has 

to be seen whether the same would attract the offence of forgery as held by Hon'ble 

Supreme Court in Mohd Ibrahim and others Vs State of Bihar; (2009) 8 SCC 751. The 

Hon'ble Supreme Court in para 14 and 19 has discussed the necessary ingredients of 

making a false document and also of offence of cheating. Para 14 and 19 of aforesaid 

judgement are quoted herein below:-  

"14. An analysis of Section 464 of the Penal Code shows that it divides false documents 

into three categories:  

1. The first is where a person dishonestly or fraudulently makes or executes a document 

with the intention of causing it to be believed that such document was made or executed 

by some other person, or by the authority of some other person, by whom or by whose 

authority he knows it was not made or executed.  

2. The second is where a person dishonestly or fraudulently, by cancellation or 

otherwise, alters a document in any material part, without lawful authority, after it has 

been made or executed by either himself or any other person.  

3. The third is where a person dishonestly or fraudulently causes any person to sign, 

execute or alter a document knowing that such person could not by reason of (a) 

unsoundness of mind; or (b) intoxication; or (c) deception practised upon him, know the 

contents of the document or the nature of the alteration.  

In short, a person is said to have made a "false document", if (i) he made or executed a 

document claiming to be someone else or authorised by someone else; or (ii) he altered 

or tampered a document; or (iii) he obtained a document by practising deception, or 

from a person not in control of his senses.  

 

19.To constitute an offence under Section 420, there should not only be cheating, but 

as a consequence of such cheating, the accused should have dishonestly induced the 



person deceived  

 

(i) to deliver any property to any person, or  

(ii) to make, alter or destroy wholly or in part a valuable security (or anything signed or 

sealed and which is capable of being converted into a valuable security).  

 

In the light of facts of case in question which were mentioned in para 2 of the judgement 

are quoted below:  

"2. The second respondent herein filed a complaint against Appellants 1 to 3 (Accused 

1 to 3) and two others before the Chief Judicial Magistrate, Madhubani, alleging that he 

was the owner of Katha No. 715, Khasra Nos. 1971 and 1973 admeasuring 1 bigha, 5 

kathas and 18 dhurs; that the first accused who had no connection with the said land 

and who had no title thereto, had executed two registered sale deeds dated 2-6-2003 in 

favour of the second accused in respect of a portion of the said land measuring 8 

kathas and 13 dhurs; and that the third, fourth and fifth accused being the witness, 

scribe and stamp vendor respectively in regard to the sale deeds had conspired with 

Accused 1 and 2 to forge the said documents; and that when he confronted Accused 1 

and 2 about the said forgery, they abused him and hit him with fists and told him that he 

can do what he wanted, but they will get possession of the land on the basis of the said 

documents."  

 

The Apex Court held as under in respect of forgery in paragraphs no.17 which reads as 

under:  

 

"17. When a document is executed by a person claiming a property which is not his, he 

is not claiming that he is someone else nor is he claiming that he is authorised by 

someone else. Therefore, execution of such document (purporting to convey some 

property of which he is not the owner) is not execution of a false document as defined 

under Section 464 of the Code. If what is executed is not a false document, there is no 

forgery. If there is no forgery, then neither Section 467 nor Section 471 of the Code are 

attracted."  



 

The Apex Court also held as under in respect of cheating in paragraphs no.21 and 20 

which reds as under:  

 

"21. It is not the case of the complainant that any of the accused tried to deceive him 

either by making a false or misleading representation or by any other action or 

omission, nor is it his case that they offered him any fraudulent or dishonest inducement 

to deliver any property or to consent to the retention thereof by any person or to 

intentionally induce him to do or omit to do anything which he would not do or omit if he 

were not so deceived. Nor did the complainant allege that the first appellant pretended 

to be the complainant while executing the sale deeds. Therefore, it cannot be said that 

the first accused by the act of executing sale deeds in favour of the second accused or 

the second accused by reason of being the purchaser, or the third, fourth and fifth 

accused, by reason of being the witness, scribe and stamp vendor in regard to the sale 

deeds, deceived the complainant in any manner.  

 

22. As the ingredients of cheating as stated in Section 415 are not found, it cannot be 

said that there was an offence punishable under Sections 417, 418, 419 or 420 of the 

Code."  

 

It is also important to mention here that after registration of the first information report, 

the Central Government subsequently granted recognition to the aforesaid Medical 

College, Bareilly by notification dated 23.09.2010 to impart education of MBBS course 

and in pursuance thereof, the name of the aforesaid Medical College has been inducted 

in the list of medical colleges for imparting the education of MBBS.  It is also not in 

dispute that the Executive Committee of MCI in its meeting dated 10/11.06.2009 

recommended for renewal of permission for the admission of 100 MBBS students for 

the academic Session 2009-10 to the aforesaid Medical College Bareilly and in 

pursuance thereof, the Central Government approved the renewal for the admission of 

fifth batch of 100 MBBS students in the aforesaid Medical College, Bareilly. The 

recognition to Medical College, Bareilly was later on accorded to impart education of 



MBBS vide notification dated 23.09.2010. It is also pertinent to mention here that in this 

case, neither the MCI nor the Central Government made any complaint whereas the 

FIR has been lodged on the basis of source information. It is also pertinent to mention 

here that after registering the FIR, the inspection was conducted on 16.08.2009 by the 

doctors of SGPGIMS Lucknow. In the inspection, the inspection team found deficiencies 

in the Medical College, Bareilly regarding the infrastructural facility and the strength of 

teaching faculty on the basis of the fact that 30 doctors, who were shown to be the 

permanent faculty, were actually ad hoc. Thereafter, the charge-sheet has been 

submitted against the Chairman and one of the Inspector of MCI without taking any 

approval from the Central Government to prosecute them. The Central Government 

neither withdraw renewal of permission of fifth batch of 100 student nor discontinued or 

debar the aforesaid Medical Collage, Bareilly from carrying out courses and awarding 

degree of MBBS.  

 

Learned Senior counsel Sri I.B. Singh has further submitted that though the revisionist 

relied upon the document filed by the CBI along with charge-sheet but the recognition of 

the college, which has been acknowledged by issuing notification by the Central 

Government, can be taken into consideration for the reason that the court can take 

notice of such notification and secondly in view of the judgment of the Apex Court in the 

case of Rajiv Thapar v. Madan Lal Kapoor, (2013) 3 SCC 330 wherein it has been held 

by the Apex Court that the material produced by the accused at the very inception of the 

proceedings, if would ruled out the assertion contained in the charges levelled against 

the accused and that material produced by the accused is sound, reasonable and 

indubitable i.e. the material is of sterling and impeccable quality. The same can be 

taken into consideration at the state of charge.  

The person or the institution or the Central Government, which is the authority to take 

final decision have no grievance in this case. More so the Central Government 

approved the collage for imparting the Medical education in India.   Admittedly the 

allegation in the charge sheet against the revisionist are available to the effect that 

forged signatures of faculty has been affixed on the joining letters/ appointment letters. 

Those documents were also form part of Charge sheet. In these circumstances without 



expressing any opinion on merit at this stage I am of the view that the controversy 

touching to this issue could be decided during trial and not at this stage. The benefit of 

aforesaid judgement could not be extended to the revisionists on fact . All these factual 

details could be seen during trial.  

 

(10) Whether any relief Could be granted to the Revisionists in these revisions?  

 

In view of aforesaid discussions made the following relief could be granted to the 

revisionists:  

 

The impugned order dated 24.11.2012 passed by learned Special Judge, CBI, Court 

No.4, Lucknow is set aside to the extent of framing of charges under Section 13(1)(d) 

read with Section 13(2) of PC Act against the revisionist Dr. Ketan Desai in Criminal 

Revision No.463 of 2012 (Dr. Ketan Desai Vs. State through CBI and another).  So far 

as the question of requirement of sanction of competent authority for prosecuting Dr. 

Ketan Desai is concerned, the trial judge is directed to decide this question before 

further proceeding in the matter.  

 

So far as the order of framing of charges under Sections 120-B, 420 IPC against Dr. 

Ketan Desai is concerned, the same need no interference at this state.  Accordingly, 

Criminal Revision No.463 of 2012, Dr. Ketan Desai Vs. State through CBI and another 

is liable to be partly allowed.  The impugned order dated 24.11.2012 passed by learned 

Special Judge, CBI, Court No.4, Lucknow is set aside to the extent of framing of 

charges under Section 13(2) read with Section 13(1)(d) of PC Act against the 

revisionists Dev Murti, Aditya Murti and Dr. Ved Prakash Shrotiya in Criminal Revision 

No.474 of 2012 (Dev Murti and others Vs. State through CBI and another).  

So far as the order of framing of charges under Sections 120-B, 420, 468, 471IPC 

against the revisionists Dev Murti, Aditya Murti and Dr. Ved Prakash Shrotiya is 

concerned, the same need no interference at this state.  

Hence, Criminal Revision No.474 of 2012, Dev Murti and others Vs. State through CBI 

and another is also liable to be partly allowed.  



Before parting with this case it is made clear that I have not expressed anything on the 

merits of the claim made by both the parties and the conclusions of this Court are 

confined only for disposal of the revision petitions filed by the revisionists rejecting their 

applications under Section 239 of Cr.P.C. It is for the prosecution to establish its charge 

and the trial Judge is at liberty to analyse and to arrive at an appropriate conclusion, 

one way or the other, in accordance with law.  

I direct the trial Judge or Special Judge, as the case may be, to dispose of the case 

expeditiously, uninfluenced by any of the observations made above.  

With the above directions, these criminal revisions are partly allowed.  

The parties are directed to appear before trial Court on 20.03.2015 for further 

proceeding in the case.  

Dated: 16.02.2015  

akverma 
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