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not impleading the treating doctor as a2 party. Once an allegation

evidence is produced to satisfy that he died because of lack of
proper care and neg

lig=nce; then the burden lie==s ocn the heospital

doctor/ or hospital. Therefore, in any case, the hospital which
in better position to disclose that what care was taken or what
dicine was administered to the patient. It is the duty of the
hospital to =matisfy that there was neo lack of care

or diligence.
hospitals are institutions; people expect better and efficient
service, if the heospital fails to discharge their duties through
doctors being employed gn jeb basis or employed on contract
basi=, it is the hospitali'which has to justify and by ncot
impleading a particular _ dogtor will not absclwve the hospital of
their responsibilities,

In the resudlt, we allow this appeal, =set aside the crder
dated &72:2003 péssed- by the Matipnal Consumer Disputes
Medressal /Commissiorn; Mew Delhi’ iny Original Fetition Mo.l2l of
1593 and ‘temit batk the original pebkition to the Hational
Consumer Risputes Redressal Commission to be decided in
accordance with law. Moorder~as to costs.

is made that the patient was admitted in a particular hospital and

to justify that there was no negligence on the part of the treating

iz
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This appeal is directed against the order passed by the

National Consumer Disputes Redressal Commission (hereinafter to
be referred to as 'the Commission’), New Delhi whereby the
Commission has dismissed the original petition of the appellant on
the ground of non-joinder of necessary parties.

Brief facts which are necessary for disposal of this appeal are

as follows.

The appellant is the wife of one deceased A.K.Garg who was
admitted to the National Heart Institute (hereinafter referred to as 'the
Institute’) for medical treatment and because of the negligence of the
doctors of the Institute he could not get proper medical treatment and
ultimately he died. The deceased A.K.Garg was employed as
Electrical Engineer in I.D.P.L., Vir Bhadra (Rishikesh). The deceased
was drawing a salary of Rs.8000/- per month at the time of his death.
He left behind his family members namely; (i) Smt.Savit Garg (wife),
(ii) Smt. Sushila Garg (mother), (iii) Shri Ankul Garg (son), (iv) Miss.
Ruchi (daughter), (v) Shri Sauragh (son) and (vi) Anoop Garg
(brother). Prior to the admission of the deceased, A.K.Garg in the
Institute he was being treated at G.B. Pant Hospital and he did not
improve there, therefore, his case was referred to the Institute by his
employer, IDPL. The deceased was admitted for angiography on
4.7.1994 and a sum of Rs.14,000/- was deposited for his treatment.
He was discharged on 5.7.1994 after angiography. Again he was
admitted on 2.8.1994 at 11.15 A.M. and remained there till 9.8.1994
and ultimately died at the Institute. It was alleged that on 3.8.1994 he
was operated and was brought to the Intensive Care Unit of the
Institute. No attendant was allowed to see the patient except

through the glass windows of I.C.U. The deceased was operated
twice by Dr.O.P. Yadav of the Institute for his treatment. It is further
alleged that Dr.O.P.Yadav was too much worried and perturbed after
the deceased’s operation. On the said day i.e. on 3.8.1994, 8 bottles



of blood were transfused in the body of the deceased and even on
4.8.1994 another 8 bottles of blood were demanded by the Doctors of
the Institute and the same was somehow arranged. The deceased is
said to have developed jaundice may be because of wrong
transfusion or extra transfusion of blood. It is further alleged that the
deceased developed septic and as the septic in the bone became
incurable, therefore a Doctor from Batra Hospital was called for to
amputate one leg of the deceased A.K.Garg. Thereafter , as it was
reported to be case of kidney failure, the deceased was put on
dialysis. However, on 9.8.1994 at 2.30 hours the deceased was
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account of non-joinder of necessary party. EBo far as the law with
regard to the non-joinder of necessary party under Code of Ciwvil
PFrocedure, Order 1 Mule 9 and Order 1 mMule 10 of the CPC there
also even no suit shall fail because of mis-joinder or non-joinder
of parti=s. It can proceed against the persons who are parties
before the Court. Ewven the Court has the power under Order 1

mule 10{(4) to give direction to implead a person who is a
necessary party. Therefore, even if after the direction given by
the Commission the concerned docter and the nursing staff who

wer= looking aft=r the deceased A.K.Garg hawve not b=sn

impleaded as opposite parties it can neot result in dismissal of
the original petition as_a whole.

The Consumer Forum is pr;hﬁtily meant to provide better

protection in the intecest ni_th: consumers and net to shert circuit
the matter or teo deﬁmﬁt the"eleaim on technical greounds. Reverting
back te the facts AE the bresent case; whether non-joinder of the
treating qu:turp nur;;ng staff #np result into dismissal of the claim
petitign. /Bs a mntpér of fa:t.,whcq a patient is admitted to the
highly gmeerclal’husthnl LJR: th:‘Prcsent institute, a thorough
check up “ef the patient is dong by “the hospital authorities, it is
the Institute which 5E¥ptt5 gfter the examination of the patient

that he suffers from what ,ialndy and who is the best doctor

who can attend, e=xc=pt whén the patientcr the family members

desire to be trentﬁd hyf a particular dodfqr or the surgecn as the
case may be. Normhll&, the private haspitals have a panel of

doctors in wvarious 5Pec1nl1t1=5 & ik Ls;fheykhho choose=s who is to

be called. It i= uery difficult fnp the pathnt to give any detail that
which doctar trentei hhe pat;entaawﬂ whether }hE doctor was

ne=gligent ar the nurslng stnfﬁ'wns negligents It 1: very difficult for
such patisnt or his relatives-fto implead tHem 2= PEItLES in the

claim petition. It will ke an 1mpo551h1= tn;k and“if the claim is ko
be defeated on that ground it will v;rtunlly be frustrntlng the
provisiens of the mAct, leaving thcf:lannnt high and| dry. wWe

cannot place such a heawy bundﬁp on tbe pati=nt ar the'fnm1ly

me=mbers,/ relatives to implead’ 21l ;hnse deoctors who hnve

treated the patient or the nurslng staff to be 1mp1¢adﬂd as party.

It will b= a difficult ta=sk Eor hhc patient or his r:lnt1uﬂ= ta
undertake this searching enguiry “Erom the Hnspxtal and W,
socmetimes hospital may not co- npera}c Ik may gLUE such deqdlls
and sometims=s may not give the details. Thercfnr:, the ;' _h
expression used in Mule 14 {1y {E}, " =a faras they :ah be;“".\;
ascertain=d", make=s it cle=ar that the framer=s of the,nhlesf
realized that it will be wvery difficult specially jﬁ thQafasc of
medical profession to pinpoint that who is=s tcspnﬂ%ihl&'}ar not /r”
providing proper and efficient service which, qives ri=me= to the/ p
cause for filing a complaint and specially Lnxthgfcnse like thi= aone
in hand. The patients once they are admitted bnlsu:h hn=p1ta15,

it i=s the responsibility of the =said hospital nfxxhe mndx:al | ]
institutions to satisfy that all possible car= was taken and Fo \

negligence was involved in attending the pntient.xihélburden |
cannot be placed on the patient to implead all thn:e%ﬂ:enting
doctors or the attending staff of the hospital as a pihty =0 as té
=substantiat= his claim. Once= a patis=nt i=s admitted in E\ ospital Jit
is the responsibility of the Hospital to provide the best service
and if it i=s not, then hespital cannot take shelter under the
technical ground that the concerned surgecn or the nursing staff,

as the case may be, was nct impleaded; therefore, the claim

=mshould be r=ject=ed on the basis of non-joinder of necessary

parties. In fact, once a claim petition is filed and the claimant has
successfully discharged the initial burden that the hospital was
negligent, as a result of such negligence the patient died, then in
that case the burden lies on the hospital and the concecned

doctor whe treated that patient that there was no negligence
involwed in the treatment. Since the burden i=s cn the hespital,
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declared dead. Therefore, a complaint was filed before the
Commission claiming a sum of Rs.45 lacs, the details of which have
already been given in the complaint. The appellant has detailed the
reasons for the negligence in her original petition filed before the
Commission. An affidavit in opposition was filed by the Institute and
they denied the allegations of negligence and pointed out that all
proper care was taken, there is no negligence on the part of the
Institute. An objection was also taken that the provisions as contained
in the Consumer Protection Act, 1986 do not satisfy the requirement
of a complaint as defined under the Act as it does not disclose any
deficiency. The Institute also challenged the jurisdiction of the
Commission to entertain the said original petition.

A rejoinder was also filed by the appellant and it is alleged that

septic was developed because of the negligence which shows lack of
care on the part of the doctors. However, when the matter came up
for hearing on 12.4.2002, the Commission directed both the parties to
file brief notes of submissions on the question of maintainability of the
complaint as well as the effect of non-impleading the attending
doctors against whom the medical negligence has been alleged and
the matter was posted to 2.5.2002 for directions. Thereafter,
ultimately the matter was disposed of by the Commission by its order
dated 6.2.2003 holding that the original petition is not maintainable in
the absence of the treating doctors being impleaded as party. It was
also observed that no effort was made by the appellant to implead
the concerned doctors at any stage of the proceedings. Therefore,
the Commission held that there is no alternative but to dismiss the
complaint for non-joinder of parties. The Commission however
observed that considering the age of the deceased and the number of
dependents upon her, the Institute will consider the matter
sympathetically and make some ex-gratia payment to the family
members of the deceased.

The question is whether non-impleading the treating doctor as

party could result in dismissal of the original petition for non-joinder of
necessary party.

It is the common experience that when a patient goes to a

private clinic, he goes by the reputation of the clinic and with the hope
that proper care will be taken by the Hospital authorities. It is not
possible for the patient to know that which doctor will treat him. When
a patient is admitted to a private clinic/ hospital it is hospital/ clinic
which engages the doctors for treatment. In the present case, the
appellant’s husband was admitted to the best of the hospital and it is
not possible for the appellant to find out that who is the best doctor



and who is not. Normally, the private clinics go by the reputation and
people look forward for best treatment when they are run
commercially. It is the responsibility of the clinic that they must
provide best of the services when they charge for the services
rendered by them. In case it is found that services rendered by the
clinic or hospital, as the case may be, is not up to the mark and it
involves some negligence on their part, for which the patients suffer,
then they are bound to reimburse them. They charge fee for the
services rendered by them and they are supposed to bestow the best
care. Looking at the present appeal, the whole claim petition was
dismissed simple on the ground that the treating doctor was not
impleaded as a party. The question is therefore, whether in the
absence of the treating doctor could the original petition be
dismissed on the ground of non-joinder of necessary party. As per the
provisions of Section 22 of the Consumer Protection Act, 1986
(hereinafter referred to as 'the Act’) the Commission has to regulate
its business. Section 22 lays down the power of and procedure
applicable to the National Commission. It reads as under:

" 22. Power of and procedure applicable to the
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r=ferred to in subk-clause {iv}) of clause{k} of
sub-secticn (l) of section 2, the prowvisicns of
rule 8 of Order 1 of the First Schedule to the
Code= of Ciwil Frocedure=, 133E { 2 of 1903}
=shall apply subj=ct to the modification that
every reference therein toc a2 suit or decree
shall ke construed as a reference to a
complaint or the crder of the District Forum
thereaon."

Sub-secticns (4}, (2} & gﬁ} of Secticn 13 lay down that the

rorum shall have the powef toc summon and =nforce the

attendance of any dcfendﬁkﬁxnr witness as laid down in the Code

of Civil Procedure. Ligﬂwisc}_lt shall hawve the powsr to dirsct for
production of matcrla{ ohjEtiQEradu:ihle as evidence, reception

of evidence on aE£LdauLt1 requisitioning of the report of the
:Dn:erned\nnalypis or-test from’ the appropriate laboratory or

from any pgther relp&ant scurce;’ quu;nq of any commission for

the :xaq}nﬂtlan of any thnquz and npy other matter which may

be prescribed. 5uh—==:t1m1 =] saysuthat every proceeding

before the District rarum shali b= judicial procesding within the
me=aning of sections 193 nnd 228 of the Ind1nn Fenal Code and

the District Forum shall- fe deemed to bel @ Ciwil court for the
purposes of se:thn 1948 and Chapter xxVI'Di the Code of Cciwil
Frocedure=. Sub- 5=ct1an {8} =may=s that whEn bhere ar= more than

one COnSumer, then'nhe of the=m can 5u= IS reﬁULred und=r

grd=r 1 Mul= 8 of Eh& Cod= of C1u1} Erncedurc.xrhcrefure. if

there ar= number of " cunsumers. nﬂb 6f them :au rcpresent the
intere=st of all. Th;r;inre, as fhr as the Cﬂmm1=:1nn i=s

concerned, the provisions ni the Code fotLULL Pro:cdure are
applicable to the limited extent and th al} the prnuLsLnns of the
Code of Civil Frocedure are made appli:ahlf’ta the pru:==d1ng=

ko the Naticonal Forum. Pule=s have also-bes=n Ernmed.u?der the
Act, known as the Consumer E%utpdéinn ﬁ;lcsf 1987, whese RMuls

14 has prescribed the pru:edurc to hc followsed by thc

Commission. Mule 14 say=s  that thq ame, des:ert;on nqd the
address of the complainant and th: .Opposite parties, ag the gase
may be, sc far as they can be nsccrtnlned, 5huuld j=1-] é;ven. W
Clau=se= {(b) of =sub-s=ction ({1} th:h\qs relevanf fnr tur purgnses
r=ad=s a= under: nh e - . f
" (b} the name, descripticn and address of the ,a. -
opposite party or parties, as the case may be;, =o ﬁ&} -
as they can be ascertained” 2 J;” ?_a? /r” .
Therefore, accerding to the procedurs laid d;hp bf?the {
Mule= a complainant has te give the name, descbihtinn nnd |

address of the cpposite= party or parti=s so far ‘as thzy can b= I
ascertained. f : 1 _f/
S I i

Soc far as the filing of complaint directly Eeforc the

Commission because= of higher waluaticn, the prncedurcsxlnld N |

down in PMule 14 of the Rules have to b= followed and Ln\thih

case,; the name of the opposite party has to be given so~-far as

they can ke ascertained. In the pressnt case, the nppellant Filed

original petition impleading the Institute where her husband was

admitted as a party but she did neot implead the treating doctors

and nursss whao were attending on her husband. Though the

Commission directed that necessary parties may be impleaded

and it appears that no effort was made to implead the treating

surgeon or the nursing staff as a party. Therefore;, the guestion is

whether neon-impleading the treating surgeocn or a nursing staff

can be said to be necessary party and if they are not impleaded

then in that case, the original petition can result into dismissal on
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National Commission.- The National

Commission shall, in the disposal of any
complaints or any proceedings before it, have-
(a) the power of a civil court as specified in sub-
sections (4), (5) and (6) of section 13;

(b) the power to issue an order to the opposite
party directing him to do any one or more of the
things referred to in clauses (a) to (i) of sub-
section (1) of section 14,

and follow such procedure as may be prescribed
by the Central Government.".

According to Section 22 whatever procedures which have
been prescribed under Section 13 for the District Forum shall be
applicable. Sub-sections (4), (5) & (6) of Section 13 which are
relevant for our purpose read as under:

" 13. Procedure on receipt of complaint.-

XX XX XX

(4) For the purposes of this section, the District
Forum shall have be same powers as are

vested in a civil court under Code of Civil
Procedure, 1908 while trying a suit in respect

of the following matters, namely:-

(i) the summoning and enforcing the attendance
of any defendant or witness and examining

the witness on oath,

(i) the discovery and production of any document
or other material object producible as

evidence,

(iii) the reception of evidence on affidavits,

(iv) the requisitioning of the report of the
concerned analysis or test from the

appropriate laboratory or from any other

relevant source,

(v) issuing of any commission for the examination
of any witness, and

(vi) any other matter which may be prescribed.
(5) Every proceeding before the District Forum
shall be deemed to be a judicial proceeding
within the meaning of section 193and 228 of

the Indian Penal Code (45 of 1860), and the
District Forum shall be deemed to be a civil

court for the purposes of section 195, and



Chapter XXVI of the Code of Criminal
Procedure, 1973 (2 of 1974).
(6) Where the complainant is a consumer
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Mational Commissicn.- The Mational
Commission shall, in the disposal of any
complaints or any proceedings before it; hawe-

Lal the power of a civil court as specified in sub-
me=cktions (4), (23} and (&) of =ection 13;

{E} the powsr to issue an order to the opposite

party directing him to do any one or more of the
things referred toc in claus==s {a} to (i} cf =ub-
mecktion {1} of =m=ctiocn 14,

and follow such procedure’as may be prescribed
by the Central Government.™,

Accordifighto Segfion 22 whatever proceduress which hawe

been presgribed undeér Section 2 for the District Forum shall be
applicakhle. Sub-=ections (4} (2} & {8) of Becticn 13 which are
relevant “for our purpose rfad as under:

" 13. Frocedur= on.feceipt of complaint.-
XX XX XX

(4y rFor the purpéses cof this section; the District
rForum shall hawve be Zame powsrs as-are

vested in a ciwvil couet under Code-of Ciwvil

PFrocedure, 150 whileteying a " suit in respect

of the following matters, namely:-

(i) the summoning and enforcing the atte=ndance
of any defendant or witness and examining
the witnes=s on ocath,

(idih the discovery and preodukgtion of any documeng
or other material object producible as
mridence,

[iid) the reception of evidence on affidawits,

{iwh the reguisitioning of the report of the
concerned analysis or test from the

appropriate lakoratory or from any other
r=l=vant Source,

() izsuing of any commission for the examination
of any witness, and

{wi) any other matter which may be prescribed.

1] Every procesding before the District Forum
shall ke deemed to be 2 judicial proceesding

within the meaning of section l19%3and 228 of

the Indian Penal Code {42 of 18E0), and the
ODistrict Forum shall b= desemed to be a ciwvil

court for the purposes of section 1923, and

Chapter XXvI of the Code cof Criminal

PFrocedur=, 1373 {2 of 1574}.

(&) Where the complainant i= a consumer
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referred to in sub-clause (iv) of clause(b) of

sub-section (1) of section 2, the provisions of

rule 8 of Order 1 of the First Schedule to the

Code of Civil Procedure, 1908 ( 5 of 1908)

shall apply subject to the modification that

every reference therein to a suit or decree

shall be construed as a reference to a

complaint or the order of the District Forum

thereon."

Sub-sections (4), (5) & (6) of Section 13 lay down that the
Forum shall have the power to summon and enforce the
attendance of any defendant or witness as laid down in the Code
of Civil Procedure. Likewise, it shall have the power to direct for
production of material object producible as evidence, reception
of evidence on affidavit; requisitioning of the report of the
concerned analysis or test from the appropriate laboratory or
from any other relevant source; issuing of any commission for
the examination of any witness and any other matter which may
be prescribed. Sub-section (5) says that every proceeding
before the District Forum shall be judicial proceeding within the
meaning of sections 193 and 228 of the Indian Penal Code and
the District Forum shall be deemed to be a Civil Court for the
purposes of section 195 and Chapter XXVI of the Code of Civil
Procedure. Sub-section (6) says that when there are more than
one consumer, then one of them can sue as required under
Order 1 Rule 8 of the Code of Civil Procedure. Therefore, if
there are number of consumers, one of them can represent the
interest of all. Therefore, as far as the Commission is
concerned, the provisions of the Code of Civil Procedure are
applicable to the limited extent and not all the provisions of the
Code of Civil Procedure are made applicable to the proceedings
to the National Forum. Rules have also been framed under the
Act, known as the Consumer Protection Rules, 1987, where Rule
14 has prescribed the procedure to be followed by the
Commission. Rule 14 says that the name, description and the
address of the complainant and the opposite parties, as the case
may be, so far as they can be ascertained, should be given.
Clause (b) of sub-section (1) which is relevant for our purposes
reads as under:

" (b) the name, description and address of the

opposite party or parties, as the case may be, so far

as they can be ascertained"



Therefore, according to the procedure laid down by the

Rules a complainant has to give the name, description and
address of the opposite party or parties so far as they can be
ascertained.

So far as the filing of complaint directly before the

Commission because of higher valuation, the procedures laid
down in Rule 14 of the Rules have to be followed and in that
case, the name of the opposite party has to be given so far as
they can be ascertained. In the present case, the appellant filed
original petition impleading the Institute where her husband was
admitted as a party but she did not implead the treating doctors
and nurses who were attending on her husband. Though the
Commission directed that necessary parties may be impleaded
and it appears that no effort was made to implead the treating
surgeon or the nursing staff as a party. Therefore, the question is
whether non-impleading the treating surgeon or a nursing staff
can be said to be necessary party and if they are not impleaded
then in that case, the original petition can result into dismissal on
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declared dead. Ther=fore; a complaint was filed before the

Commission claiming a sum of Ms.42 lacs, the details of which hawve
alre=ady been giwven in the complaint. The appellant has detailed the
reasons for the neglige=nce in her original petiticn filed before the
Commission. An affidawit in ocpposition was fil=d by the Institute and
they denied the allegations of negligence and pointed out that all
proper care was taken, there i=s no neglige=nce on the part of the
Institute. An cbhbje=ction was also taken that the provisions as contained
in the Consumer Protection Act, 1586 do neot satisfy the regquirement
of a complaint as d=fined under the Act ax it do=s not discloss any
deficiency. The Institute also challenged the jurisdiction of the
Commission to entertain the said criginal petition.

A rejoinder was 9h§q filed by the appellant and it i=s alleged that
septic was developed h;cnus:ﬂgE the negligence which shows lack of
car= on the part of tﬁe dnﬁ&bfﬁ. Howewver, when the matter came= up
for hearing on 12,4, 2002' the Commission directed both the parties to
fil= bri=f notc; of ;yhmlssLnns ap the gquestion of maintainabkility of the
complaint /as w=1l as the effect’ oft non-impleading the attending
doctor = ngginzt whom the m:41c11 n:g;xg:n:: has been alleged and
the matte=s was- pnsted Eo 2 T 2002 for dirsctions. Thereafte=r,
ultimately the matter wns dLspnsed of by the Commission by its order
dated &.2.2003 holding that “the original petition is not maintainable in
the absence of the tren;;hg doctors bELn§~1mpl=ad:d as party. It was
also observed tha; no effort was made by nhc app=llant to implead
the concerned do:tﬁr!“nt any stage of the pinceedinqs. Ther=fore,
the Commission held thnt there is no nlttrnn?xve but to dismiss the
complaint for non- ]ninder of pnrt;pﬁ.;rhe Cnmmlss;on howewver
observed that :onsld:san the ngE of the de:cnﬁﬁd and the numbe=r of
dependents upon her, thn Instxtutc will cnnsidcr "the matter
sympathetically and make. sSome-Ex-gratia ppym:nn En~th= family
members of the deceased. - -

The guestion is whether nnn—;mpleadan the tteatlng doctor as
party could result in d1=m15:bL E thz or;gLnnl FEtLtLEn for non-joind=r of
necessary parky. '~ z; :

N, | T, |

It i= the common expcrLen;g that when a pathnt Joesibo a
private clinic, he goes by the reputntLon of th:f:anL: and iLth the hope
that proper care will be taken by thc qup1t41 authPth1=5. It 15 not
possible for the patient to know that’ th:h da:tqr will tneat h1m, When
a patient is admitted teo a private :11n1cf'hﬂ5p1ta1 it ism hnsp;tnlf clinic
which sngages the doctors for treatment. In the presgﬂt cam®, the
app=llant’s husband was admitted to the best of thp'hasgi{al and it is
not possikle for the appellant to find out £hat Mﬁo i:'lhc best doctor-
and wheo is not. Neormally, the private clinics-— go by~ “the rcputnt1an -and-,
p=ople lock forward for best treatment when they/@re run h
commercially. It is the responsibility of the bd¢n1: that thc* mukt
provide best of the services when they charge for. the :cru1:c=
rendered by them. In case it is found that services rendered Hy tﬁe

clinic or hospital, as the case may be, is not up ta, the mark and it {
involves some negligence con their part, for which the patients sufEcrr
then they are bound to reimburse them. They charge Ech for the :
mervices rendered by them and they are supposed to hcshew_;hc best
car=. Looking at the present appeal, the whole claim petition was
dismissed simple cocn the ground that the treating doctor was not
impleaded as a party. The gquestion is therefore; whether in the

absence of the treating decter could the criginal petition be
di=mis=sed on the ground of non-joinder of necessary party. As per the
provisions of Eection 22 cof the Consumer Frotection Ackt, 1586
{hereinafter referred to as "the Act™) the Commissicn has teo regulate
its business. Eection 22 lays down the power of and procedurs
applicable to the Mational Commission. It reads as under:

" 22. Fower of and procedure applicakle toc the
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account of non-joinder of necessary party. So far as the law with
regard to the non-joinder of necessary party under Code of Civil
Procedure, Order 1 Rule 9 and Order 1 Rule 10 of the CPC there
also even no suit shall fail because of mis-joinder or non-joinder
of parties. It can proceed against the persons who are parties
before the Court. Even the Court has the power under Order 1
Rule 10(4) to give direction to implead a person who is a
necessary party. Therefore, even if after the direction given by
the Commission the concerned doctor and the nursing staff who
were looking after the deceased A.K.Garg have not been
impleaded as opposite parties it can not result in dismissal of
the original petition as a whole.

The Consumer Forum is primarily meant to provide better
protection in the interest of the consumers and not to short circuit
the matter or to defeat the claim on technical grounds. Reverting
back to the facts of the present case, whether non-joinder of the
treating doctor, nursing staff can result into dismissal of the claim
petition. As a matter of fact, when a patient is admitted to the
highly commercial hospital like the present institute, a thorough
check up of the patient is done by the hospital authorities, it is
the Institute which selects after the examination of the patient
that he suffers from what malady and who is the best doctor
who can attend, except when the patient or the family members
desire to be treated by a particular doctor or the surgeon as the
case may be. Normally, the private hospitals have a panel of
doctors in various specialities & it is they who chooses who is to
be called. It is very difficult for the patient to give any detail that
which doctor treated the patient and whether the doctor was
negligent or the nursing staff was negligent. It is very difficult for
such patient or his relatives to implead them as parties in the
claim petition. It will be an impossible task and if the claim is to
be defeated on that ground it will virtually be frustrating the
provisions of the Act, leaving the claimant high and dry. We
cannot place such a heavy burden on the patient or the family
members/ relatives to implead all those doctors who have
treated the patient or the nursing staff to be impleaded as party.
It will be a difficult task for the patient or his relatives to
undertake this searching enquiry from the Hospital and
sometimes hospital may not co-operate. It may give such details
and sometimes may not give the details. Therefore, the
expression used in Rule 14 (1) (b), " so far as they can be
ascertained”, makes it clear that the framers of the Rules



realized that it will be very difficult specially in the case of
medical profession to pinpoint that who is responsible for not
providing proper and efficient service which gives rise to the
cause for filing a complaint and specially in the case like the one
in hand. The patients once they are admitted to such hospitals,

it is the responsibility of the said hospital or the medical
institutions to satisfy that all possible care was taken and no
negligence was involved in attending the patient. The burden
cannot be placed on the patient to implead all those treating
doctors or the attending staff of the hospital as a party so as to
substantiate his claim. Once a patient is admitted in a hospital it
is the responsibility of the Hospital to provide the best service
and if it is not, then hospital cannot take shelter under the
technical ground that the concerned surgeon or the nursing staff,
as the case may be, was not impleaded, therefore, the claim
should be rejected on the basis of non-joinder of necessary
parties. In fact, once a claim petition is filed and the claimant has
successfully discharged the initial burden that the hospital was
negligent, as a result of such negligence the patient died, then in
that case the burden lies on the hospital and the concerned
doctor who treated that patient that there was no negligence
involved in the treatment. Since the burden is on the hospital,
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the end of the treatment it was found that his
hand had been rendered useless. The trial
judge dismissed his action for damages for
negligent treatment which he brought against
the hospital aon the ground that he had faile=d
to prove any negligence. ©On appeal it was
held that in the circumstances, the doctrine of
res ipsa loguitur applied;, and the cnus lay on
the hospital autheority to prowve that theres had
been no n=gligenc= on it= part or on the part
of anyone for whose acts or cmission it was
liable, and that cnus had not been
discharged." W

/N
Therefors, as per the Fﬂqli:h_d:cislnn: also the distinction
of "contract of 5crviE= amd™lcontract for service’ in beth the
contingencies thg':ourts hawve taken the wiew that the hospital is=
rcsponsiﬁ!e fur £he qgts of thear permanent staff as well as staff
whaose #EEULEEE are EEmporarLly tegquisitioned for the treatmsnt of
the pnthntﬁ. Tth:EDr:, thq dLstantLun which is sought to be
pressed into seTvice =o nhly hy Iearfed counsel cannot absolwe
the hospital or the 1n5;1tutc;n= it is responsible for the acks of its
treating doctors who are oo “the pane=l and whose =services are
requisition=d from gime= kb tim= by the hbﬁthnl looking te the

nature of the dLansga. The hospital orf ghc institute is
responsible and no d;&tin:tlnn could he/hadé between the two
classes of person=s i.=. the treathq dh:tnf who was on the staff

of the hospital nnd the nursing stpfi and the’ ﬂoctors whaose
services were tEmputdsLly taken fnr treatment_hf the patis=nts. On
both,; the hospital ns th: cnnrfqu1ng nuthobity L: responsible and it
cannot take the shelter~ under the plea that trpltrng physician is=s
not impleaded as a party, the claim pe;at;on #hould be dismissad.
In this connection, a refer=nce may ht made” to a det;sLon of this
Court in the cas= aof Indian N=d1cal hssqc;at;an w. Uiéu Shantha

4 ors. reported in AIR 1956 EB 5D, rﬁerc the questlun had

com= up before this Court with regch to the prou;:Lnns aof the
Consum=r Frotecticn Aok, 1586 VIS‘J—ULS the m=d1ca1 prnfessLnn.
Thi=s Court has de=asalt with all nsp::ts of medical prnfenslnn Srum
every angle and has come to the cnn:1u51an thnt_'the ﬁnctnrs-a:
the institutes owe a duty toc the p}¢LEnt5 nnd thcy tannat gEt oY
away in case of lack of care to the p£t1=nt5. Th:;r Lurdships haﬂg
gone to the extent that even if the doctors—are rcnd:anq sezﬂLceq
free of charge to the patients in the Government hn;ﬂLtllﬂ? the
provisions of the Consumer Protection Ack will app}? 5;n:= the
=xp=nses of running the said hospitals aresmet By nppfopr1nthp
from the Consolidated Fund which is raised £rom the.~ Aaxes paid/

by the tax payers. Their Lordships have dealt gﬂth regard ta the
definition of "mervice®™ given in Section 2{1}{&! of the Eons4m=r
Protection Act, 1%8&, and have cbhbserved as follows: f

" The service rendered free of charge to e | |
patients by doctors/ hospitals whether non- i
Gowt. or Gowt. whao render frees service to
poor patisnts but charge fe= for services
rendered to other patients would; ewen though o e
it i=s fre=s=, not be =xclud=d from definiticn of

service in S.2(l) (o). The ARct seeks to protect
the interests of consumers as a class. To hold
otherwiss would mean that the protection of

the Aot would be available to only those who

can afford teo pay and such protection would

b= denied to thoss who cannot =o afford,

though they are the people who ne=d the
protection more. It is difficult to conceiws that
the legislature intended to achiewe such a
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they can discharge the same by producing that doctor who
treated the patient in defence to substantiate their allegation that
there was no negligence. In fact it is the hospital who engages
the treating doctor thereafter it is their responsibility. The burden
is greater on the Institution/ hospital than that of the claimant.
The institution is private body and they are responsible to
provide efficient service and if in discharge of their efficient
service there are couple of weak links which has caused
damage to the patient then it is the hospital which is to justify the
same and it is not possible for the claimant to implead all of
them as parties.

In this connection, learned counsel appearing for the
respondent ably tried to make a distinction between 'contract for
service’ and 'contract of service’. He submitted that those
persons who are on contract for service are different from those
persons who are on contract of service. He submitted that in a
contract for service there is a contract whereby one party
undertakes to render service e.g. professional or technical
service, to or for another in the performance of which he is not
subject to detailed direction and control but exercises
professional or technical skill and uses his own knowledge and
discretion. A ’contract of service’ implies relationship of master
and servant and involves an obligation to obey orders in the work
to be performed and as to its mode and manner of performance.
By this learned counsel submitted that so far as the

permanent staff of the hospital is concerned, there is a contract
of service and negligence thereof the hospital can be made liable
and for that they need not be impleaded as parties in respect of
any negligence of service but the doctors who come on visit,
they are on contract for service over which the hospital has no
control and therefore, unless they are impleaded as parties, no
relief can be given. He also based his submission with reference
to some of the English decisions given in the case of Gold & Ors
v. Essex County Council reported in [1942] 2 All E.R.237 and
Collins v. Hertfordshire County Council & Anr. reported in [1947]
1 All E.R. 633. So far as Gold & Ors. v. Essex County Council is
concerned, in that case, the infant plaintiff was treated by a
radiographer, an employee of the respondents at one of their
county hospitals. By reason of his failure to provide adequate
screening material in giving Grenz-ray treatment the infant
plaintiff suffered injury to her face. It was proved that the
radiographer was fully competent to administer the treatment



given to the infant plaintiff. However, it was held that as the
radiographer was under a contract of service of the respondents,
they were liable for his negligence under the doctrine of
respondeat superior. It was further held that if a local authority
had exercised power under the Public Health Act, 1936, the
obligation undertaken is an obligation to treat and the authority is
liable if the person employed by it to perform the obligation on

its behalf acts without due care. This was a case in which the
radiographer was under regular employment with the county
council. This is a case in which a person was on contract of
service and not on contract for service. Therefore, this case does
not provide any assistance to the present case.

In the case of Collins v. Hertfordshire County Council &

Anr, while undergoing an operation, a patient in a county council
hospital was killed by an injection of cocaine which was given by
the operating surgeon in the mistaken belief that it was procaine.
The operating surgeon had ordered procaine on the telephone,
but the resident house surgeon ( who was then unqualified) had
mis-heard "procaine" as "cocaine", and had told the pharmacist
to dispense a mixture which was, in fact, lethal. The pharmacist
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result. Another consequence of adeopting a
construction, which would restrict the

protection of the Act to persons who can

afford to pay for the services awvailed by them
and deny such protection to those who are not

in a position teo pay for such services, would

b= that the standard and guality of services
render=d at an establishment would cease to

be wniform. It would be of a2 higher standard

and of bett=sr guality for p=rsons wheo are in a
position to pay feor such service while the
standard and guality of such service would be
infericr for perscn who Sannct afford to pay for
such serwvice and whao nva;hxthe service without
payment. Such a consequence iguld defeat

the object of the H:tﬁ All-persons who awvail the
mservices by du:tn:s and, hnsp;tais who give

fre= =mefvice to ﬁnur Patients hqt charge fee for
others; are rEqqupd to be treateﬂ*nn the same
footing: Lm;tspccthv: of the }n:t thn; som= of
them pay for the service aﬂd other=s"avail the
same free of charge. Mn:t of tﬁe doctor=s and
hospitals work an :nmmer:;al line= and the
=xp=nses incurred f£aT pqﬂb1d1nq services frec

of charge to pathnts whao are not in a pdsgt;un
to bear the charges are met cukt of the zh:omc
=arned by such dn:&nrs and hn=p1ta15 fkwm vﬂ
services rendered Ro'\paying pnt1=np$.;rhe W
Gowernment ho=p1tals hny not be dnmm:r:1nl j.x
in that =s=n=e but on thn Uuerxll :onslderatbﬂn ,
of the cobjectives and th: scheme of the Hpt lt,“”xﬂ
would not be possible to treat the e - '
Government hospitals differ=ntly. In. such a” \
situwation the persons belenging tnf*Pan:f:lnss !
whao are provided services frab_pf chapqe are 1 1

the beneficiaries of the serulce wh&:h iz hired

or availed of by the "paying :1155 Serwvice ; |
render=d by the doctors and haspt;qls wha 4 j £,
render free mervice to poor pntieﬁts Fnd o _f bR
charge f=e=s for others irrespe:tiue\ofnthg fact 4 £
that part of the service is rendered ftge of - -~ %
charge, would nevertheless £all within the—" A AN
ambit of the expression "service" as defined in -~ -

gection 2Z{l){a) of the mRzt." Py -

Therefpore, the distinction between the 'cnnt;lFt/df service” |
and *contract for service’ has besn wvery clnbuéﬂﬁcly dlqcu=5c4 in
the aboves case and this Court has =xt=nded th= ﬁrovis%ﬁns of |
the Consumer Protection Act, 19846, toc the medical prnf?ssion : \
2lso and included in its ambit the services rendered by private |
doctors as well as the Government Institutions aor tﬁe nan-
Governmental institutions, be it free medical serwvicey’ ErDVLﬂgd |
by the Government Hospitals. In the case of Achutrao nn{hhhzu
EKhodwa & Ors. w. State of Maharashtra & Ors. reported in™ IlBQﬁj

2 3CC 634, Their Lordships obssrved that in cases where the
doctors act carelessly and in a2 manner which is neot expected of

a medical practitioner, then in such a case an action on torts
would be maintainable. Their Lordships further obssrwved

that if the doctor has taken proper precauticn and despite that if
the patient does not surwvive then the Court should ke very slow

in attributing neglige=nce on the part of the doctor. It was held as
follows:
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dispensed the mixture without making further inquiry and without
requiring the written instruction of a qualified person, and the
operating surgeon had given the injection without checking that
it was what he had ordered. The operating surgeon, the house
surgeon, and the pharmacist were all three in the full-time or
part-time employment of the council. In an action by the patient’s
widow against the county council and the operating surgeon
alleging that the death was the result of (a) the council’s
negligence in the conduct of their hospital, and (b) the operating
surgeon'’s failure to exercise reasonable care. It was held as
follows:

" (i) The county council, in managing the

hospital, was permitting a dangerous and

negligent system to be in operation, and the

operating surgeon and the house surgeon had

failed to exercise reasonable skill and care.

(i) the council were able to control the

manner in which the resident medical officer

performed her work and, therefore, the acts of

the house surgeon done in the course of her

employment were acts for which the council

was responsible,

(iii) although the operating surgeon was

a part-time employee on the staff of the

council, the council could not control how he

was to perform his duties and was not

responsible for his want of care."

Learned counsel submitted that in view of the above

decisions since the doctor was on part-time employment, as
such he was not responsible. With respect this distinction which
is tried to be advanced by learned counsel for the respondent,
does not find favour in subsequent decision rendered by the
English Court in the case of Cassidy v. Ministry of Health
reported in [1951] 2 K.B. 343. In this case, the earlier decision in
the case of Gold & Ors. v. Essex County Council reported in
[1942] 2 All E.R.237 came up for consideration. Lord Denning,
J. speaking for himself observed that a hospital authority is
liable for the negligence of doctors and surgeons employed by
the authority under a contract for service arising in the course of
the performance of their professional duties. It was observed as
follows:

" The hospital authority is liable for the



negligence of professional men employed by
the authority under contracts for service as
well as under contracts of service. The
authority owes a duty to give proper treatment
\026 medical, surgical, nursing and the like- and
though it may delegate the performance of
that duty to those who are not its servants, it
remains liable if that duty be improperly or
inadequately performed by its delegates.

The plaintiff entered a hospital for an
operation on his left hand, which necessitated
post-operational treatment. While undergoing
that treatment he was under the care of the
surgeon who performed the operation, who
was a whole-time assistant medial officer of
the hospital, the house surgeon and members
of the nursing staff of the hospital, all of whom
were employed under contracts of service. At
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they can discharge the same by preoducing that deoector whoe

treated the patient in defence to substantiate their allegation that
there was no negligence. In fact it is the heospital who =ngages

the treating doctor thereafter it is their responsibility. The burden
is greater on the Institution/ hospital than that of the claimant.
The institution is private beody and they are responsible to

provide efficient service and if in discharge of their efficient
service there are couple of weak links which has caused

damage to the patient then it i=s the hospital which is to justify the
=mam= and it i= not possible for the claimant to imple=ad &all of

them as parties.

In this connection, lenrﬁéﬁ couns=l appearing for the
respondent ably tried to/hikc a2 distinction betwesn ‘contract for
serwvice’ and ‘contract of scli:uj.cl:". He submitted that those
persons whao are on qaﬁtrn;t'fdf service are different from those
persons who are nn'cqufact ofservice. He submitted that in a
contract for scpﬁice fhere i=s nﬂEpntrn:t whereby one party
undertakes toﬁ;endpé?seruice :'qxxprafessinnnl or technical
:crv:u:c,\ ‘Lo or f:n— another Jg! the pqrfurmanl:c of which he is not
subject fe_ d&tﬂLlEd dLrenthn and contraol but exercise=s
professional ar tcchnl:gf sklli and use=s his own knowledge and
discretion. A "contract of. Service’ implics relationship of master
and smerwvant and Lnunlueqaan chligaticon tb*ohcy orders in the work
to be performed nnd asftu its mode and mdnmer of performance.

e
By this learned :npnkel submitted that :h fnf 2= the
permansnt staff of \the hospital 15 End:erned, there i= a contract
of service and negllﬂance thcrenf the ho=p1taL cnn b= mads liable
and for that they need not hc'implended as pﬁrt1=: in respect of
any negligence of s=rvice bue the dnctor? wha ;ﬁme on wisit,
they are on contract for service owver wHL:h phe hn:p;tnl has no
contral and therefore;, unless they n:t 1mR1=ad=d as Pnrtlcs, no
relief can be given. He also hnsed,ﬁ;s sumessLon WLth.refercnce
to some= of the English d=:1sluq5 gLuzn in the case &f Gold & ors
v. Essex County Council repnrtcd an11942] 2 mrll E. n.231 and
Collins w. Hertfordshire County™ Epun:xl & Anr. reported in [1947]
1 2l1 E.m. £33. So far as Gold &‘D;s. w. Emmsx Eaunty touncpl im=
concerned, in that case, the Lnfant Plﬂlnthf wa's trpnted hy 2
radiocgrapher; an =mployee of the rE}pdndents Fa ane &f theirc/ ",
county hospitals. By reascn of his Eallurc (-] prqy1d: ndeqﬂnte _x
screening material in giwving Grenz-ray trEatment the infant ,”..\;
plaintiff suffered injury to her face. It was praved,athnt_fhe
radiocgrapher was fully competent to administer thcgt}engmént
given to the infant plaintiff. Howewver, it}wns h=ld bﬁ;t as th
radiographer was under a contract of service of the*respandents,
they were liable for his negligence under thc dog&ane of )
respondeat supericr. It was further held that df a local autﬂurl W
had exercis=d powsr under thes Public H=alth act, 1536, Ahe= |
obligation undertaken i= an cbligaticn to tre=at and thc nuthn:}ty.15

liable if the person =mploye=d by it to perform the- le1qathn on |
it= behalf act=s without du= care. This was a cases Lﬁ which the
radiographer was under regular employme=nt with the :Dﬁﬁty N |
council. This is a case in which a p=r=son was on :uh&ra;h"uf
service and not on contract for service. Therefore, this“case ddes
not provide any assistance to the pressnt case. o

In the case of Ceollins w. Hertfordshire County Council &

Aanr, while undergoing an op=ration, a patient in a county council
hospital was killed by an injecticn of cocaine which was giwven by
the operating surgeon in the mistaken belief that it was procaine.
The operating surgeon had ordered procaine on the telephone,

but the resident house surgecn | who was then ungualified) had
mis-heard "procaine" as "cocaine", and had teld the pharmacist

to dispense a mixture which was;, in fact, le=thal. The pharmacist
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the end of the treatment it was found that his

hand had been rendered useless. The trial

judge dismissed his action for damages for

negligent treatment which he brought against

the hospital on the ground that he had failed

to prove any negligence. On appeal it was

held that in the circumstances, the doctrine of

res ipsa loquitur applied, and the onus lay on

the hospital authority to prove that there had

been no negligence on its part or on the part

of anyone for whose acts or omission it was

liable, and that onus had not been

discharged."

Therefore, as per the English decisions also the distinction

of ‘contract of service’ and 'contract for service’, in both the
contingencies the courts have taken the view that the hospital is
responsible for the acts of their permanent staff as well as staff
whose services are temporarily requisitioned for the treatment of
the patients. Therefore, the distinction which is sought to be
pressed into service so ably by learned counsel cannot absolve
the hospital or the institute as it is responsible for the acts of its
treating doctors who are on the panel and whose services are
requisitioned from time to time by the hospital looking to the
nature of the diseases. The hospital or the institute is
responsible and no distinction could be made between the two
classes of persons i.e. the treating doctor who was on the staff
of the hospital and the nursing staff and the doctors whose
services were temporarily taken for treatment of the patients. On
both, the hospital as the controlling authority is responsible and it
cannot take the shelter under the plea that treating physician is
not impleaded as a party, the claim petition should be dismissed.
In this connection, a reference may be made to a decision of this
Court in the case of Indian Medical Association v. V.P. Shantha
& ors. reported in AIR 1996 SC 550. There the question had
come up before this Court with regard to the provisions of the
Consumer Protection Act, 1986 vis-‘-vis the medical profession.
This Court has dealt with all aspects of medical profession from
every angle and has come to the conclusion that the doctors or
the institutes owe a duty to the patients and they cannot get
away in case of lack of care to the patients. Their Lordships have
gone to the extent that even if the doctors are rendering services
free of charge to the patients in the Government hospitals, the



provisions of the Consumer Protection Act will apply since the
expenses of running the said hospitals are met by appropriation
from the Consolidated Fund which is raised from the taxes paid
by the tax payers. Their Lordships have dealt with regard to the
definition of "service" given in Section 2(1)(0) of the Consumer
Protection Act, 1986, and have observed as follows:

" The service rendered free of charge to

patients by doctors/ hospitals whether non-

Govt. or Govt. who render free service to

poor patients but charge fee for services

rendered to other patients would, even though

it is free, not be excluded from definition of

service in S.2(1)(0). The Act seeks to protect

the interests of consumers as a class. To hold

otherwise would mean that the protection of

the Act would be available to only those who

can afford to pay and such protection would

be denied to those who cannot so afford,

though they are the people who need the

protection more. It is difficult to conceive that

the legislature intended to achieve such a
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This app=al/ i=s qifected against Phe crder pass=d by the
National Consumer ﬁlsgnies medressal Cnm@iﬁsian {hereinafter to
be referred to as utﬁﬁ Commission'}, Neﬂ'nelhi whereby the
Commission has dlsml?sed the ang1nal,ptt1txhn of the appellant con
the ground of non- ]ninder of necesp&:g pnrth:m

Orief facts thmh are. ﬁ:ccssary fnr dispa:al of this appeal are
as follows.

The app=llant is the wxfe Df one d:cgdbcd E E. Ga:q who was
admitted to the National Heart InstLtﬂtE LhEIELnnfter referred to as "the
Institut="}) for medical treatment'nnd he:ause of this n=q11gcn:= of the
doctors of the Institute he nuqld nnt'qet proper medical treatment and
ultimately he died. The dgceascd A K.Garg was employﬂd as
Electrical Enginesr in I.D.P. L.h f1r Bhadra tanhlkgshh The d=ceas=d
was drawing a salary of Rs. EDDGIJ p;r month at thcrt;m: af h;s death.
e left behind his family members nnmely; %] SmE. Envit Garg {w1fc},
{ii} Smt. Sushila Garg (meothe=r), t1}q} Shr1 hnkul G}fq lsnnL, {1u! Mims.
muchi (daughter}, (v} Shri Sauragh {sdnj and {v11 ﬁnnap thq x
{brothe=r) . Frior to the admism=sion of the dErEnsed, A K.ﬁarq;in Ehp
Institute he was being treated at G.B. Pant ﬂﬂspltﬂl ~and he did not
improve there, therefore; his case was referred tnathe LnstLtutE by th
employer, IODFL. The deceased was admitted f£ar nnq;oqrnﬁhy on =
4.7.195%4 and a sum of m=.14,000/- was depn=L¢EE fnr Fiis trentment.-" "w\
e was discharged on 2.7.15594 after angiography. /Agnln he was | f
admitted on 2.EB.1%94 at 11.12> A.M. and remained therc £ill 5. ﬂ 19b4 \
and nltimat=ly died at the Institute. It was nritged tﬁnt on |31.8.19%4 he /
was operated and was brought to the Intensiwve Care unLt af the i 5/

{

Institute. Mo attendant was allowed to see= the p&t;eht EKEEFt |
through the glass windows of I.C.U. The deceased was operated
twice by Dr.0.F. Yadav of the Institute for his trentmant. It /is further
all=ged that Or.d.P.Yadav was tooc much worried and pe:&u:hgd after

the deceased’s cperation. On the said day i.e. on 3.B.1584, &8 Fottles

of blopd were transfused in the bedy of the deceased and =wven on

4.8.19%4 another E bottles of blocd were demanded by the Doctors of

the Institute and the same was somehow arranged. The deceased is

=m=aid to hawve developed jaundic= may be because of wrong

transfusicn or extra transfusion of klood. It i=s further alleged that the
deceased developed septic and as the =meptic in the bone became
incurakle, therefore= a Doctor £from Batra Hospital was called for to
amputate cne leg of the deceased A.K.Garg. Thereafter ; as it was
reported to be case of kidney failure, the deczased was put con

dialysi=s. Howewer, on 9.8.195%4 at 2.30 hours the deceased was
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result. Another consequence of adopting a
construction, which would restrict the
protection of the Act to persons who can
afford to pay for the services availed by them
and deny such protection to those who are not
in a position to pay for such services, would
be that the standard and quality of services
rendered at an establishment would cease to
be uniform. It would be of a higher standard
and of better quality for persons who are in a
position to pay for such service while the
standard and quality of such service would be
inferior for person who cannot afford to pay for
such service and who avail the service without
payment. Such a consequence would defeat
the object of the Act. All persons who avail the
services by doctors and hospitals who give
free service to poor patients but charge fee for
others, are required to be treated on the same
footing irrespective of the fact that some of
them pay for the service and others avail the
same free of charge. Most of the doctors and
hospitals work on commercial lines and the
expenses incurred for providing services free
of charge to patients who are not in a position
to bear the charges are met out of the income
earned by such doctors and hospitals from
services rendered to paying patients. The
Government hospitals may not be commercial
in that sense but on the overall consideration
of the objectives and the scheme of the Act it
would not be possible to treat the
Government hospitals differently. In such a
situation the persons belonging to "Poor class"
who are provided services free of charge are
the beneficiaries of the service which is hired
or availed of by the "paying class". Service
rendered by the doctors and hospitals who
render free service to poor patients and
charge fees for others irrespective of the fact
that part of the service is rendered free of
charge, would nevertheless fall within the



ambit of the expression "service" as defined in

Section 2(1)(o) of the Act."

Therefore, the distinction between the ’contract of service’

and 'contract for service’ has been very elaborately discussed in
the above case and this Court has extended the provisions of
the Consumer Protection Act, 1986, to the medical profession
also and included in its ambit the services rendered by private
doctors as well as the Government Institutions or the non-
Governmental institutions, be it free medical services provided
by the Government Hospitals. In the case of Achutrao Haribhau
Khodwa & Ors. v. State of Maharashtra & Ors. reported in (1996)
2 SCC 634, Their Lordships observed that in cases where the
doctors act carelessly and in a manner which is not expected of
a medical practitioner, then in such a case an action on torts
would be maintainable. Their Lordships further observed

that if the doctor has taken proper precaution and despite that if
the patient does not survive then the Court should be very slow
in attributing negligence on the part of the doctor. It was held as
follows:
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" A medical practitioner has wvarious

duties towards his patient and he must act

with a reasonakle degree cof skill and
knowledge and must exercise a reasonable

degree of care. This is the least which a
patient expects £from a doctor. The skill of
medical practitioners differs from dector to
doctor. The wery nature of the preofession is
such that there may be more than cne course

of treastment which may be advisable for
treating a patient. Courts would indeed be
slow in attributing negligence on the part of a
doctor if he has performed his duties to the
best of his ability and l\y,l.'lt\h= due care and
caution. Medical ocpinigd mayﬂﬁlffcr with

regard to the CI:H.‘IJ.'_'!_E“"'Df action to be taken by
a2 doctor tre=ating .ad ]_:m.I:__:i.t":r.\t,l but as long as a
doctor Acks in p-""ma.n.n_p'r which "'Il'i; acceptable
to thEI.mE_dil:ﬂ__l"’PEDf-é?SSj.Dl‘l and the ‘court finds
that hcﬂ?qp’httswﬂ:d on th:”piti=§€3yith due
car=, =skill and d.ilj.genn:e__.dnl:'l j.__f'the-.'zpa.t:i.cnt =till
do=s neot surwviwve or suE__férs 9.-'|":|Ermancnt
ailment, it would b= d’j.ffi-:lu:'ll: to hold the dector
to be guilty of ncq_liqen_;z&'. But in :ases'-:fhere
the doctors act :a_:'ele..s"sly and in a ma.nng!r"'-__

which i= not Expeﬂltewlﬂ" of a medical e "-__

practitioner, then| j.!|1 such 2 case an _acticn “in

torts would be ma.iﬁ_ta:inahle.' _,-"_.-"" ':'-__"-.
Y e /.-' ,

Similarly, our aI:tent:i.l‘n'h-.._'u'_a_;;:..il"i.v:i.ted. ko a._,-c'l"e::i.:'.,.i.'cl:r.!_"-_j.n the case of
Spring Meadows Hospital & Rnr. w. r.|a.rjqi'?ﬁhlp:dlnlia"._t‘!:_\rnuqh E.3.
ABhluwalia & Anr. reported in {l159E} __-!-"SEE _,3‘9"_ Iheir."-.l;'urdsh:i.ps
obs=rved as follows: -~ - '

wery often in a claim for ‘compgn’r‘;ntian i
arising out of medical negligenge(a plea is |

taken that it iz a case of bona fide mistake 4 £,
which und=r certain circumstan:esxmny__ -] o bR
=xcusable, but a mistake which would, e E Y
tantamount to negligence cannot be l' - ™,
pardoned. In the former case a court n:a.n.""— e - o
accept that ordinmary human fallibility rd -
precludes the liakility while in the latter the . #

conduct of the defendant is considered to o - - -~
have gone beyond the bounds of what is Sl Py g Y,
expected of the skill of a reasconably
competent doctor.”

Therefore, as a result of our abowve discussicn we azes 'Inp:i.n:i.nn | -._.
that summary dismissal of the original petition by thi= |
Commission on the gquestion of non-joinder of neces:nri"‘-.gnrtj.c;‘ _.I
wa=s not proper. In cas=, the complainant fails tao =ub='@n.tj..n-t= thi=
allegation, then the complaint will fail. But not on r_he"-grnun_d.-/clf
non-joinder of necessary parcty. But at the mame tim= the
hospital can discharge the burden by producing the treating
doctor in defence that all due care and cavtion was taken and
despite that patient died. The= hespital/Institute i=s naot going to
suffer on account of non-joinder of necessary parties and
Commission should have procesded against hospital Ewven

otherwise also the Institute had to produce the concerned

treating phy=sician and has teoc produce evidence that all care and
caution was taken by them or their staff to justify that there was
no negligence inwvelwed in the matter. Therefore;, nothing turns in
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" A medical practitioner has various

duties towards his patient and he must act
with a reasonable degree of skill and
knowledge and must exercise a reasonable
degree of care. This is the least which a
patient expects from a doctor. The skill of
medical practitioners differs from doctor to
doctor. The very nature of the profession is
such that there may be more than one course
of treatment which may be advisable for
treating a patient. Courts would indeed be
slow in attributing negligence on the part of a
doctor if he has performed his duties to the
best of his ability and with due care and
caution. Medical opinion may differ with
regard to the course of action to be taken by
a doctor treating a patient, but as long as a
doctor acts in a manner which is acceptable
to the medical profession and the court finds
that he has attended on the patient with due
care, skill and diligence and if the patient still
does not survive or suffers a permanent
ailment, it would be difficult to hold the doctor
to be guilty of negligence. But in cases where
the doctors act carelessly and in a manner
which is not expected of a medical
practitioner, then in such a case an action in
torts would be maintainable."

Similarly, our attention was invited to a decision in the case of
Spring Meadows Hospital & Anr. v. Harjol Ahluwalia through K.S.
Ahluwalia & Anr. reported in (1998) 4 SCC 39. Their Lordships
observed as follows:

" Very often in a claim for compensation
arising out of medical negligence a plea is
taken that it is a case of bona fide mistake
which under certain circumstances may be
excusable, but a mistake which would
tantamount to negligence cannot be
pardoned. In the former case a court can
accept that ordinary human fallibility
precludes the liability while in the latter the
conduct of the defendant is considered to



have gone beyond the bounds of what is

expected of the skill of a reasonably

competent doctor."

Therefore, as a result of our above discussion we are opinion
that summary dismissal of the original petition by the
Commission on the question of non-joinder of necessary parties
was not proper. In case, the complainant fails to substantiate the
allegation, then the complaint will fail. But not on the ground of
non-joinder of necessary party. But at the same time the
hospital can discharge the burden by producing the treating
doctor in defence that all due care and caution was taken and
despite that patient died. The hospital/Institute is not going to
suffer on account of non-joinder of necessary parties and
Commission should have proceeded against hospital Even
otherwise also the Institute had to produce the concerned
treating physician and has to produce evidence that all care and
caution was taken by them or their staff to justify that there was
no negligence involved in the matter. Therefore, nothing turns in



