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ovaries or in cases of malignancy or the cancer of the ovaries.

a2, The evidence ther=fore demonstrates that on laparcscopic
examinaticn, respondent was satisfied that appellant was suffering from
endometriosis. The =vidence alsc demconstrates that there is more than

one way of treating endometriosis. While cne wiew fawvours conservative
treatment with hysterectomy as a last resecrt, the other fawvours
hysterectomy as a complete and immediate cure. The age of the patient,
the stage of endometriosis among cthers will be determining factors for
choosing the methed of treatment. The wvery suggestion mades by

appe=llant’s counsel to the expert witness Dr. Sudha Ealhan that worldwide
studies show that most hysterectomies are conducted unnecessarily by
Gynecologists demconstrates that it is considered as a favoured treatment
procedures among medical g&ﬁ;crnity, cffering a permanent cure. There=fore
respondent cannot be held to“be negligent, merely because she chose to
perform radical 5urgrfy in-preference teo conservative treatment. This
finding howesver has na btaanq @n the issue of consent which has been
held ngﬁLnst thp respﬂndent. Thq porrectness or appropriatensss of the
treatment, proﬁcdurp? does not makc~th= treatment legal, in the absence of

consenth Eqp thc rrentment. - ™,

e - - W
a3, It is true that. the apﬁellant has disputed the respondentf=s finding
that smhe was suffering frem cndomctr1a51=. The histopathology report alsa
does not diagnose= apy enﬂbmetrLos;s. The', gxpcrt witness examined con
behalf of the appellant has alsc stated ghqt thers was no evidence that the
appellant was suEfEriﬁq from endumetriniis.xnn the other hand the
respondent has relpeﬂ on some nbscrvatLaﬁs oE the histopathology repert
and on he=r own ohservnt1an= which h&s Eeen rcthdﬂd in the ca=se=
summary to conclude’ mhnt the nppﬁlknnt was 5u£fEr1nq fraom
mndometricosi=s. The ev;dnm:e shﬁws that the= 5¢=pond=nt having found
mridence of Endom:tr1u5&qL E;ateeded =11 the bn:;E Ehat removal of uterus
and ovaries was beneficial to the heal;H of phe nppellnnt having regard to
the age of the appellant and CnndltLDh of thc nppcllant to provide a
permans=nt cure to he=r n1lm=nt. thnuqh nnt authnrlzed.tﬂ do s=oc. On a
overall consideration of th=~5u;d:n:cy we are= nokb prtpared to accept the
claim of appellant that the respundﬂnt falsely 1nv=nk=d a case that the
appe=llant was suffering from endumetrlnsls to cover)/ uplsume negligence
on her part in conducting the d1£gnn5thjnpernt1ucrlapnrascnpy or to
=xplain the unsuthoriz=d and unwarranr_ed remnua.'l..-'nf ur_erus a:r.hi owaries,

[ - - ;
M= © Question Ho.{wi} e N;' e %
e - _.-"" __.-". \\:-
4. In wview of our finding that there was no cons=nt by”the app=llant
for performing hysterectomy and salpingo-copherectpdmy, Bl:frfnrmnm:c nf

such surgery was an unauthorized invasion and Lntcrfcpéncc with
app=llant’s body which amcunted toc a2 tortiows—act OE assault nud batier

and therefore a deficiency in service. But nsxnogaced abowve, therd are %H
several mitigating circumstances. The respondeﬂtld1d it. in th# 1nt=rc=t FE
the appellant. A= the appellant was already 44 years uLd and was hawing | /
serious menstrual problems; the respondent thought thnt by 5u:h1c¢l f/
removal of uterus and ovaries she was prowviding pcr-pment relief. It is
2lso possible that the respondent thought that the nﬁpgllant may approve
the additional surgical procedure when she regained cgascicuspessand

the consent by appellant’s mother gawve her auvthority. “3hi; A= a jcase of
respondent acting in excess of consent but in good faith™and fuf/the
ben=fit of the appellant. Though the appellant has alleged that she had to
undergo Hormone Therapy, no cther serious repercussicns is made out as

a result of the remowval. The appellant was already fast approaching the
age of menopause and in all probabkility reguired such Hormone Therapy.
Even assuming that AR-BED surgery was not immediately required,

there was a reasonable certainty that she would have ultimately required
the =maid treatment for a complete cure. On the facts and circumstances,

we consider that interests of justice would ke served if the responde=nt is
denied the =ntire fee charged for the surgery and in addition, directed to
pay B=s.23,000 as compensation for the unavtheorized AN-BE0 surgery to
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This appeal is filed against the order dated 19.11.2003 passed by

the National Consumer Disputes Redressal Commission (for short
‘Commission’) rejecting the appellant\022s complaint (O.P. No.12/1996)
under Section 21 of the Consumer Protection Act, 1986 (\021Act\022 for short).
Undisputed facts

2. 0n 9.5.1995, the appellant, an unmarried woman aged 44 years,
visited the clinic of the first respondent (for short \021the respondent\022)
complaining of prolonged menstrual bleeding for nine days. The
respondent examined and advised her to undergo an ultrasound test on the
same day. After examining the report, the respondent had a discussion
with appellant and advised her to come on the next day (10.5.1995) for a
laparoscopy test under general anesthesia, for making an affirmative
diagnosis.

3. Accordingly, on 10.5.1995, the appellant went to the respondent’s
clinic with her mother. On admission, the appellant’s signatures were
taken on (i) admission and discharge card; (ii) consent form for hospital
admission and medical treatment; and (iii) consent form for surgery. The
Admission Card showed that admission was \023for diagnostic and operative
laparoscopy on 10.5.1995". The consent form for surgery filled by Dr.
Lata Rangan (respondent’s assistant) described the procedure to be
undergone by the appellant as "diagnostic and operative laparoscopy.
Laparotomy may be needed". Thereafter, appellant was put under general
anesthesia and subjected to a laparoscopic examination. When the
appellant was still unconscious, Dr. Lata Rengen, who was assisting the
respondent, came out of the Operation Theatre and took the consent of
appellant\022s mother, who was waiting outside, for performing
hysterectomy under general anesthesia. Thereafter, the Respondent
performed a abdominal hystecrectomy (removal of uterus) and bilateral
salpingo-oopherectomy (removal of ovaries and fallopian tubes). The
appellant left the respondent\022s clinic on 15.5.1995 without settling the
bill.



4. On 23.5.1995, the respondent lodged a complaint with the Police
alleging that on 15.5.1995, the Appellant’s friend (Commander Zutshi)
had abused and threatened her (respondent) and that against medical
advice, he got the appellant discharged without clearing the bill. The
appellant also lodged a complaint against the respondent on 31.5.1995,
alleging negligence and unauthorized removal of her reproductive organs.
The first respondent issued a legal notice dated 5.6.1995 demanding
Rs.39,325/- for professional services. The appellant sent a reply dated
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This app=al is lepﬂ against the order dated 15.11.2003 pass=d by
the Mational Consumsr Dg:putcs n:dressnl'ﬁommlsslnn {for short
fCommissicon"} rE]th1nq the appellant\ﬂE?sn:nmpln;nt {O0.F. No.l2Z/1996)

und=r Eection 21 of ﬁﬁe Consumer Prntegfignxqct, 1386 (4021lAact\022 for =short).
(N | P
Vo s
Undisputed facts 4 o W,
2. on 9.2.189%0, thn appcllqﬂt, an unmabried.ioman aged 44 years,
wisited the clinic of th: fl;ut rcspnndenp {far Eho:t Y02lthe respondenty022)
complaining of prolonged menstrual hleqdlng ﬁﬂr nins day=s. The
respondent examined and advised her tu undt%gu an ultrnsaund test on the
same day. ARfter examining the repan the respondent) had a discussion
with appellant and advised han -] cnmz on the next dty {lO.2.19%3) £for a
laparoscopy test under generaf anc;th=51n, for mnk1ng an affirmative

diagnosis. |

3. Accordingly, on 10.3. 1955,~th= appellant-went/ ‘ta the-respnndﬂnt =
clinic with her meother. oOn IdmLESJDEy the aEpzllnnt = 51qnaqure= weEre
taken on (i) admission and discharge clrd, {id) qnﬂscnt fntm fur hospltal

admi==icn and medical trestm=nt; and { Ll'rﬂﬂsent Enrm;fnr surgezy. The
Admi==ion Card show=d that admi=s=siocn was=s “WJI23for d1ngﬁn=t1p’and operative
laparoscopy on 10.2.19923". The consent form for supﬁcry Filled by or.
Lata Rangan {(respondent’s assistant) descriked thc prufedure to b=

undergone by the appellant as "diagnostic amd- hperar;ue laparascopys ™ %

Laparotomy may be needed". Thereafter, appelllnt/uas put undeg gereral

anesthe=sia and subjected to a laparoscopic exnﬁ1pathn..Hh=n 4h= L \
app=llant was still unconscious, Dr. Lata RMeng=n%: who was assisting the | ;
respondent, came cut of the Operation Theatre and tnnkfthc EDHFEH of f/
appellanth022s mother, whe was waiting cutside, feor-performing | £,
hystersctomy under general anesthesia. Thereafter, the Respondent
performed a abdominal hystecrectomy (remowval of uterush and bylaturnl
salpingo-copherectomy {(remowval of ovaries and Eallop;nn:tuhgs}. The
appellant left the respondent’022s clinic on 12.2.195%3 without é;ttl;nq the
bill.

4. on 23.2.19913; the responde=nt lodged a complaint with the Folice
all=ging that on 13.3.1593, the Rpp=llant’=s friend {(Command=r Zutshi)
had abused and threatened her {(respondent) and that against medical
advice, he got the appellant discharged without clearing the bill. The
app=llant also lodged a2 complaint against the respondent on 21.2.1593,
alleging negligence and unauthorized remowval of her reproductive crgans.
The first respondent issusd a legal notice dated 2.6.195%3 demanding

m=. 39, 323/~ for professional services. The appellant sent a reply dated
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12.7.1995. There was a rejoinder dated 18.7.1995 from the respondent
and a further reply dated 11.9.1995 from the appellant. On 19.1.1996 the
appellant filed a complaint before the Commission claiming a
compensation of Rs.25 lakhs from the Respondent. The appellant alleged
that respondent was negligent in treating her; that the radical surgery by
which her uterus, ovaries and fallopian tubes were removed without her
consent, when she was under general anesthesia for a Laparascopic test,
was unlawful, unauthorized and unwarranted; that on account of the
removal of her reproductive organs, she had suffered premature
menopause necessitating a prolonged medical treatment and a Harmone
Replacement Therapy (HRT) course, apart from making her vulnerable to
health problems by way of side effects. The compensation claimed was
for the loss of reproductive organs and consequential loss of opportunity
to become a mother, for diminished matrimonial prospects, for physical
injury resulting in the loss of vital body organs and irreversible

permanent damage, for pain, suffering emotional stress and trauma, and
for decline in the health and increasing vulnerability to health hazards.

5. During the pendency of the complaint, at the instance of the
respondent, her insurer - New India Assurance Co. Ltd, was impleaded as
the second respondent. Parties led evidence - both oral and documentary,
Appellant examined an expert witness (Dr. Puneet Bedi, Obstetrician &
Gynaecologist), her mother (Sumi Kohli) and herself. The respondent
examined herself, an expert witness (Dr. Sudha Salhan, Professor of
Obstetrics & Gynaecology and President of Association of Obstetricians
and Gynaecologists of Delhi), Dr. Latha Rangan (Doctor who assisted the
Respondent) and Dr. Shiela Mehra (Anaesthetist for the surgery). The
medical records and notices exchanged were produced as evidence. After
hearing arguments, the Commission dismissed the complaint by order
dated 19.11.2003. The Commission held : (a) the appellant voluntarily
visited the respondent\022s clinic for treatment and consented for diagnostic
procedures and operative surgery; (ii) the hysterectomy and other surgical
procedures were done with adequate care and caution; and (iii) the
surgical removal of uterus, ovaries etc. was necessitated as the appellant
was found to be suffering from endometriosis (Grade 1V), and if they had
not been removed, there was likelihood of the lesion extending to the
intestines and bladder and damaging them. Feeling aggrieved, the
appellant has filed this appeal.

The appellant\022s version :

6. The appellant consulted respondent on 9.5.1995. Respondent

wanted an ultra-sound test to be done on the same day. In the evening,
after seeing the ultrasound report, the respondent informed her that she
was suffering from fibroids and that to make a firm diagnosis, she had to



undergo a laparoscopic test the next day. The respondent informed her
that the test was a minor procedure involving a small puncture for
examination under general anesthesia. The respondent informed her that
the costs of laparoscopic test, hospitalization, and anesthetists charges
would be around Rs.8000 to 9,000. Respondent spent hardly 4 to 5
minutes with her and there was no discussion about the nature of
treatment. Respondent merely told her that she will discuss the line of
treatment, after the laparoscopic test. On 10.5.1995, she went to the clinic
only for a diagnostic laparoscopy. Her signature was taken on some blank
printed forms without giving her an opportunity to read the contents. As
only a diagnostic procedure by way of a laparoscopic test was to be
conducted, there was no discussion, even on 10.5.1995, with regard to
any proposed treatment. As she was intending to marry within a month
and start a family, she would have refused consent for removal of her
reproductive organs and would have opted for conservative treatment,
had she been informed about any proposed surgery for removal of her
reproductive organs.
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the part of the deoctor :

"To establish liakility by a2 docter where dewviaticn from normal practice
is alleged, three facts require toc be established. First of all it must be
proved that there is a usval and normal practice; secondly it must be
proved that the defsnd=r has not adopt=d that practice; and thirdly (and
this is of crucial importance) it must be established that the course the
doctor adeopted is one which no prefessional man of ordinary skill would
have taken if he had been acting with ordinary care.®

249, In Sidaway w. Bethlem Moyal Hospital Governors & Ors. [19E2] 1
All ER 643, the Mcouse of Lords, per majeority, adopted the Bolam test, as

the measure of doctor’s dity to disclose information about the potential
consequences and risks oglﬁtnpnsed medical treatm=nt. In that case the
defendant, & surgeon, g.rd::nl:d.'\_r_hl: Flaintiff of the possibility of disturbing

a2 nerve root while ndﬁlsing'ﬁd operation cn the spinal column to relieve
shoulder and ncck,pn1n.;ne did ot howsver mention the possikbility of

damage Ao the spinnl =ord. Thaugh the operation was performed without
negligence, thc plpinthf susta1ncd damage teo spinal cord resulting in

partial® walys:n:’. The pla:tn_,t:LEf a.'l.icq-:d that defendant was negligent in
failing Ca_ Lufﬂrm he=r nbuut the saidirisk and that had she known the true
pesiticn, she would not. Have x:cepted the treatment. The trial Judge and

Court of Appeal npplled the ‘Bolam test and concluded that the defendant

had acted in accordgnoe pﬁth a practice 4tc=pt=d as proper by a

responsible body Df medical cpinicn, imn ¢Dg informing the plaintiff of the

risk of damage to Epiﬁnl cord. Eansequeﬁlly; the claim for damages was
rejected. The House bf Lords upheld thE;ﬂECL?LDH cf the Court of Appeal

that the doctrine aE informed :onspﬁb Eascd anfull disclesure of all the
fact=s to the pathntlxwas not the ppprnpr;atc tEut of liakility for negligence,
und=r English law. The majorlr? were af the;ﬂlew “that the test of liability

in respect of a doctor Fs. duty-£to warcn h1=-pnt1:nt af risks inherent in
treatment recommended by him was the sqmb as the tzst applicable to

diagnosis and treatment; nam=ly, thnt the dh:tnr Has requ;red to ackt in
accordance with the prnctice_n:ceEzed ats the time as| proper by a

responsible bady of medical bpinion. Lord Diplock statad:

"In English jurisprudence the doctgc s relationship HLth his patient

which giwves rise to the neocrmal duty cf care tao Excr;;sa hi=s skill and

judgment to improwve the patient’ = h;alth in any part;culnr respect in

which the patient has sought his a!d ha=s h1th=rta becm trcatﬁ&,as a

single comprehensive duty cowvering }Ql the ways in yﬁl:h a 4nctnr is

called on to mxercise his =skill and judgmcnt in hhe JmprGUEm:nt Ej the
physical or mental condition of the patient—faot ‘which hrB SEIHLCEE.ElthEE

a5 a general practitioner or as a specialist have begﬁ Engaqed. This
general duty is not subject to dissection into a npﬁber o cemponsnt
parts to which different criteria of what =;t15fy the duty of care app
such as diagnosis, treatment and advice {(incoluding warn1ng of dny risks
of smomething going wrong howsver skillfully the ;{Entment advised/is
carried out). The BAolam coas= it=melf =2mbraced f$1¢ur= tao,. ndVL5¢ tht \_
patient of the risk involwved in the =l=ctric shock trzitmcnt as one of the /
allegations of negligence against the surgeon as weldl Fs neqllﬁenue in f/
the actual carrying out of treatment in which thatisisk did result in o

injury to the patient. The same criteria were nppliea lto both these
aspects of the surgeon's duty of care. In modercn mediﬁlne andj:uréery
such disssction of the warious things a deocter has to H@-iﬂ the mkercise
of his whele duty of care owed to his patient is neither-legall
meaningful nor medically practicable003.%002 To decide what risks the
existence of which a patient should ke woluntarily warned and the

term=s in which =such warning, if any, should ke giwven, having regard to
the mffect that the warning may have, i=s as much an exerciss= aof
professional skill and judgment as any other part of the doctor's
comprehensive duty of care te the individvoal patient, and expert
medical evidence cocn this matter should be treated in just the same way.
The Bolam test should be applied.”™

Lord Bridge stated «
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7. When the appellant was under general anaesthesia, respondent

rushed out of the operation theatre and told appellant’s mother that she
had started bleeding profusely and gave an impression that the only way
to save her life was by performing an extensive surgery. Appellant’'s aged
mother was made to believe that there was a life threatening situation,
and her signature was taken to some paper. Respondent did not choose to
wait till appellant regained consciousness, to discuss about the findings of
the laparoscopic test and take her consent for treatment. The appellant
was kept in the dark about the radical surgery performed on her. She
came to know about it, only on 14.5.1995 when respondent\022s son casually
informed her about the removal of her reproductive organs. When she
asked the respondent as to why there should be profuse bleeding during a
Laparoscopic test (as informed to appellant’'s mother) and why her
reproductive organs were removed in such haste without informing her,
without her consent, and without affording her an opportunity to consider
other options or seek other opinion, the respondent answered rudely that
due to her age, conception was not possible, and therefore, the removal of
her reproductive organs did not make any difference.

8. As she was admitted only for a diagnostic procedure, namely a
laparoscopy test, and as she had given consent only for a laparoscopy test
and as her mother\022s consent for conducting hysterectomy had been
obtained by misrepresentation, there was no valid consent for the radical
surgery. The respondent also tried to cover up her unwarranted/negligent
act by falsely alleging that the appellant was suffering from

endometriosis. The respondent was guilty of two distinct acts of
negligence: the first was the failure to take her consent, much less an
informed consent, for the radical surgery involving removal of
reproductive organs; and the second was the failure to exhaust
conservative treatment before resorting to radical surgery, particularly
when such drastic irreversible surgical procedure was not warranted in
her case. The respondent did not inform the appellant, of the possible
risks, side effects and complications associated with such surgery, before
undertaking the surgical procedure. Such surgery without her consent was
also in violation of medical Rules and ethics. Removal of her

reproductive organs also resulted in a severe physical impairment, and
necessitated prolonged further treatment. The respondent was also not
qualified to claim to be a specialist in Obstetrics and Gynaecology and
therefore could not have performed the surgery which only a qualified
Gynaecologist could perform.

The respondent\022s version

9. The appellant had an emergency consultation with the respondent

on 9.5.1995, complaining that she had heavy vaginal bleeding from



30.4.1995, that her periods were irregular, and that she was suffering
from excessive, irregular and painful menstruation (menorrhagia and
dysmenorrhea) for a few months. On a clinical examination, the
respondent found a huge mass in the pelvic region and tenderness in the
whole area. In view of the severe condition, Respondent advised an
ultrasound examination on the same evening. Such examination showed
fibroids in the uterus, a large chocolate cyst (also known as endometrical
cyst) on the right side and small cysts on the left side. On the basis of
clinical and ultra sound examination, she made a provisional diagnosis of
endometriosis and informed the appellant about the nature of the ailment,
the anticipated extent of severity, and the modality of treatment. She
further informed the appellant that a laparoscopic examination was
needed to confirm the diagnosis; that if on such examination, she found
that the condition was manageable with conservative surgery, she would
only remove the chocolate cyst and fulgurate the endometric areas and
follow it by medical therapy; and that if the lesion was extensive, then
considering her age and likelihood of destruction of the function of the
tubes, she will perform hysterectomy. She also explained the surgical
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whao do not care about patients and unscrupulcusly insist upon "uncfficial”
payment for free treatment or insist upon private consultaticns. on the
other hand;, many private hospitals and Doctors giwve the best of treatme=nt
without expleoitation; at a reasonable cost; charging a fees; which is
resonabkles recomp=n=s= for th= s=rvice render=d. 0f course, some doctors,
both in priwvate practice cor in government service, locok at patients not as
persons who should be reliewved from pain and suffering by prompt and
proper treatment at an affordable cost, but as potential income-prowviders/
customers who can be expleited by prelonged or radical diagnestic and
treatment procedures. It i= thi=s mincrity wheo bring a bad name to ths
entire profession.

25, H=alth care lllkéﬁpducntinni can thriwve in the hands of charitable
instituticns. It also regﬁf{cs more serious attention from the State. In a
deve=loping countrcy lik-&__:,'clursl\?ahl::c teeming millions of pocor,

downtrodden and Lllltﬁrateﬁt?f out for health-care; there is a desperate
need for making hqnlth—eare cn:ily accessible and affordabkle.

Hcmnrkabit deuc}ﬁpmenks in the ﬁigld of medicine might hawve
rcunlut1nﬂnllzcd hp{lth care. Dut thcy cannot be affocrded by the common
man . Thl-.\ wods of .- fion- ﬂ.EfCIIng!q pnt:u:pr_: hawve in no way decreased.

Gone are “the days when any pﬂtLEht could go to a neighbourhoocd general
practitioner or a family do:tﬂr and get affordable treatm=nt at a wery
r=asconable cost, thhznffeatlan, care and conc=rn. Their noble tribe is=s
dwindling. Ewvery Dogtor pﬁnts to be a specialist. The proliferaticn of
specialists and 5up=r ;p=:11115t=, hawve gxhnusted many a patient both
financially and ph&si&nlly, by hawving td’moﬁc from doctor to docter, in
se=arch of the apprpptlnte SFECLHIJSE wha’:anvldent1fy the problem and
provide treatment. Nhnt used to hca&nmpetcnt Ehentment by one General
PFractitioner has num becume mu Ll ti- prnnqed trcntmgnt by sewveral
specialists. Law stepanq im rﬁ,prov;dc rcmad@ far negligence or
deficiency in service by med;enl prn:tLonprs, has. rts own twin adverse
effects. More and more private doctors dhd hp=p1ta1: hawve, of necessity,;
started playing it safe; by suhjecthq or ququLng the pati=nt=s to undergo
wvarious cestly diagnostic prncedur:s and~ tests to avblﬂ any allegaticns of
negligence, ewven though they~m;ght haye already Ldentlf1=d the ailment
with referesnce to the symptoms=, and n:chnl history wath S90% certainly,

by their knowledge and Exper;ence, Secondly maore and mare doctors
particularly surgeons in private p;n:the ars forced tp cover themselves
by taking out insurance, the cost gf.which is also ulthntEly passed an to
the patient, by way of a higher fce\\HB a cnn.equcn;é it is nuw Commaon
that a comparatively simple ailment, wh1ch earl1:r used to b= tr&pted at
the cost of a few rupess by consulting a =ingle dector, requiregxpn
expense of several hundred or thousands on account of- “Four £factors ¢ (i}
commercialization of medical treatmenty {(ii) incrcpﬁE LQaépecinlists as
contrasted from gene=ral practitioners and the n;ﬁa EDp'EunsultL q"H;fEn
than one doctor; (iii} waried diagnostic anﬂ;tfentwgﬁt procedures Ff'high
comt; and {iv) n==d for deoctors to hawve= insurlpcgftnver. The ahvidus, Yo
may be nacwve; answer to unwarranted dingnnstic‘Q%ncedurqs andl L

treatment and prohibitive cost of tre=atment, is ‘an Ln:rénse in th
participation of health care by the state and :hnr1tah1= 1n5t1tut4on5. An
=nlightened and ccmmitted medical prefession can alsp pruu1d: 2 betkter(
altm=rnative. A= that as it may. We are not trying to'iptrude op matters of
policy, ner are we against proper diagnosis or spcclailsntinnJ We;arc only
worried akout the =pnormous hardship and =xpense to whi\ - the common

man is subjected, and are merely woicing the concern of those whHo are

noct able to fend for themselwves. We will be too happy Lf what we hawve
observed is an overstatems=nt, but our intuition tells us that it i=s an
understatems=nt.

3o, What we are considering in this case, is not the duties or

obligations of doctors in government charitabkle hespitals where treatment

is £free or on actual cost basis. We are concerned with doctors in private
practice and hespitals and nursing hemes run commercially, where the
relaticnship of doctors and patients are contractual in origin, the service is
in consideration of a fee paid by the patient; where the contract implies
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procedure involved, and answered appellant’s queries. The appellant
stated that she was in acute discomfort and wanted a permanent cure and,
therefore whatever was considered necessary, including a hysterectomy
may be performed. When appellant\022s mother called on her on the same
evening, the respondent explained to her also about the nature of disease
and the proposed treatment, and appellant’s mother stated that she may do
whatever was best for her daughter. According to the accepted medical
practice, if endometriosis is widespread in the pelvis causing adhesions,
and if the woman is over 40 years of age, the best and safest form of cure
was to remove the uterus and the ovaries. As there is a decline in
fecundity for most women in the fourth decade and a further decline in
women in their forties, hysterectomy is always considered as a reasonable
and favoured option. Further, endometriosis itself affected fertility
adversely. All these were made known to the appellant before she
authorised the removal of uterus and ovaries, if found necessary on
laparoscopic examination.

10. On 10.5.1995, the appellant\022s consent was formally recorded in the
consent form by Dr. Lata Rangan - respondent’s assistant. Dr. Lata
Rangan informed the appellant about the consequences of such consent
and explained the procedure that was proposed. The appellant signed the
consent forms only after she read the duly filled up forms and understood
their contents. All the requisite tests to be conducted mandatorily before
the surgery were performed including Blood Grouping, HIV,

Hemoglobin, PCV, BT, CT and ECG. The laparoscopic examination of

the uterus surface confirmed the provisional diagnosis of endometriosis.
The right ovary was enlarged and showed a chocolate cyst stuck to the
bowel. Right tube was also involved in the lesion. The left ovary and tube
were also stuck to the bowel near the cervix. A few small cysts were seen
on the left ovary. The pelvic organs were thick and difficult to mobilize.
Having regard to the extent of the lesion and the condition of appellant’s
uterus and ovaries, she decided that conservative surgery would not be
sufficient and the appellant\022s problem required removal of uterus and
ovaries. The respondent sent her assistant, Dr. Lata Rangan to explain to
appellant\022s mother that the lesion would not respond to conservative
surgery and a hysterectomy had to be performed and took her consent.
The surgery was extremely difficult due to adhesions and vascularity of
surface. A \021sub-total hysterectomy\022 was done followed by the removal of
\021rest of the stump of cervix\022. As the right ovary was completely stuck
down to bowel, pouch of douglas, post surface and tube, it had to be
removed piecemeal. When appellant regained consciousness, she was
informed about the surgery. The appellant felt assured that heavy

bleeding and pain would not recur. There was no protest either from the



appellant or her mother, in regard to the removal of the ovaries and
uterus.

11. However, on 15.5.1995, Commander Zutshi to whom appellant

was said to have been engaged, created a scene and got her discharged.
At the time of discharge, the summary of procedure and prescription of
medicines were given to her. As the bill was not paid, the respondent
filed Suit No.469/1995 for recovery of the bill amount and the said suit
was decreed in due course.

12. Respondent performed the proper surgical procedure in pursuance

of the consent given by the appellant and there was no negligence,
illegality, impropriety or professional misconduct. There was real and
informed consent by the appellant for the removal of her reproductive
organs. The surgery (removal of uterus and ovaries), not only cured the
appellant of her disease but also saved her intestines, bladder and ureter
from possible damage. But for the surgical removal, there was likelihood
of the intestines being damaged due to extension of lesion thereby
causing bleeding, fibrosis and narrowing of the gut; there was also
likelihood of the lesion going to the surface of the bladder penetrating the
wall and causing haematuria and the ureter being damaged due to fibrosis
and leading to damage of the kidney, with a reasonable real chance of
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that the professicnal men possessing a minimum degres of competence
would exercise reasonable care in the discharge of their duties while
giving advice or treatment.

31. There i= a need to keep the cost of tr=atment within affordakls
limits. Bringing in the American concepts and standards of treatment
procedures and disclosure of risks; conseguences and choices will

inevitably bring in higher cest-structure of American medical care.

Patient=s in India cannot afford them. People in India still hawve great
regard and respect for Doctors. The Member=s of medical profsssion hawve

2lso; by and large,;, shown care and concern for the patients. There is an
atmosphere of trust and implicit faith in the adwvice given by the Doctaor.
The India psyche rarely giestions or challenges the medical adwvice.

Hawving regard to the cnngkﬁinns obtaining in India, as also the settled and
recognized practices a?'medlhpl fraternity in India, we= are cf the wview that
to nurture the dn:tnrﬁpati:ﬁiQrelatlnnship on the basis of trust, the extent
and nature of JnEnrmatLGn required toc be given by doctors sheould continue

to be gtvtrned b? the-Bolam tes# rather than the "reasonakly prudential
patient’ test;cvnlpéd in Eantecbury. It is for the doctor to decide, with
rcf:r:anxtﬁ th:;tandltlan qi the pnylcnt, nature of illness, and the
prevailinog._ eshaﬁl;shed pract;ce:. how much informaticn regarding risks

and conseguences should. be qluen to the patients, and how they should be
couched;, hawving the hest Jutcrests of the patient. A docter cannot be held
negligent either Jnareqqxﬁ to diagnosis bw treatment or in disclosing the
risks invelved in g pn:tl:ular surgical grq:cdure or treatment, if the doctor
has acted with nnr'ma.l":areJ in accordance wlth a recognised practices
accepted as p:nper'h* a2 responsible hu%f of ‘medical men skilled in that
particular £ield, &wan though therp mdy b= a ﬁhdy of opinion that takes a
contrary wiew. thra hhere are mdrp than ocne= ;Ecuganed =chocl of
mstablished medical prnmt;cenfitfls not nchinnct for a doctor to follow
any one of those practices, in prcferenCEatn thE DEhcrs.

3z. We may now summarize prin:ip}ts rqliting thE@nSEnt as follows :
e -~ i ..'.

{1y A docter has to seekﬂpqﬂ“secupé the con=s=nt bf}thc patient before

commencing a "treatment® (the term Atreatment”’ 1n:1ud=5 SUrgeErCy

al=o}. The consent =o obtained :hquld be real and v;lld, which

means that : the patient should haﬂ; the capacity dnd fompetance

to consent; his ceoensent should be vnluntnry; nnd his ;nnscnt-should
be on the basis of adeguate JnEormaEqah cnn:¢1n1ng ;ﬁe nnturd uf

-~ gk

the treatment procedure=; so that he kﬁnws what 15 cnnsentlnq tu.x
S

{ii}d The ‘adequate information® te be furnished hgathe du:tur {for a
member of his team) who treats the patient; shnuldg&nnhLE the
patient toc make a balanced judgment as tao whcth;t“he ;ﬁhuld /r”
submit himself to the particular treatment &g €o whether he shguld-"
submit himself to the particular treatment nr\no;f This means that
the Doctor should disclose {a) nature and prncédpre of the | L \
treatment and its purpose, ben=fit=s and mff=ct; (b} alternat;ues £ any L
availabl=; {(c) an outline of the substantial risks; and { d} a%verse
consequences of refusing treatment. But there is no- néed to =xplain £,

remote or theoretical risks inveolwved, which may fr1qhtun or :apfu:e
2 patient and result in refusal of consent for the negassary :
treatment. Similarly, there is no n=ed to explain ths :gmnla ar
theoretical risks of refusal to take treatment which may-persusde a
patient teo underge a2 fanciful or unnecessary treatment. A balance
should be achiewved betwesn the need for disclosing necessary and
adequate information and at the same time awveoid the possibkility of
the patisnt being deterred from agre=esing to a necessary treatms=nt or
offering to undergo an unnecessary treatment.

fiiz) Consent given only for a diagnostic procedurs; cannot be
considered as consent for therapeutic treatment. Consent giwven for
a specific treatment procedure will not be walid for conducting
socme other treatment procedure. The fact that the unauthorized
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developing cancer. As the complainant was already on the wrong side of
40 years which is a peri-menopausal age and as the appellant had
menorrhagia which prevented her from ovulating regularly and giving her
regular cycle necessary for pregnancy and as endometriosis prevented
fertilization and also produced reaction in the pelvis which increased the
lymphocytes and macrophages which destroyed the ova and sperm, there
was no chance of appellant conceiving, even if the surgery had not been
performed. The removal of her uterus and ovaries was proper and
necessary and there was no negligence on the part of the respondent in
performing the surgery. A Doctor who has acted in accordance with a
practice accepted as proper by medical fraternity cannot be said to have
acted negligently. In the realm of diagnosis and treatment there is ample
scope for genuine differences of opinion and no Doctor can be said to
have acted negligently merely because his or her opinion differs from that
of other Doctors or because he or she has displayed lesser skill or
knowledge when compared to others. There was thus no negligence on
her part.

Questions for consideration :

13. On the contentions raised, the following questions arise for our
consideration :

(i) Whether informed consent of a patient is necessary for surgical
procedure involving removal of reproductive organs? If so what is

the nature of such consent ?

(ii) When a patient consults a medical practitioner, whether consent
given for diagnostic surgery, can be construed as consent for
performing additional or further surgical procedure -- either as
conservative treatment or as radical treatment -- without the

specific consent for such additional or further surgery.

(iii) Whether there was consent by the appellant, for the abdominal
hysterectomy and Bilateral Salpingo-oopherectomy (for short AH-

BSO) performed by the respondent?

(iv) Whether the respondent had falsely invented a case that appellant
was suffering from endometriosis to explain the unauthorized and
unwarranted removal of uterus and ovaries, and whether such

radical surgery was either to cover-up negligence in conducting
diagnostic laparoscopy or to claim a higher fee ?

(v) Even if appellant was suffering from endometriosis, the respondent
ought to have resorted to conservative treatment/surgery instead of
performing radical surgery ?

(vi) Whether the Respondent is guilty of the tortious act of
negligence/battery amounting to deficiency in service, and

consequently liable to pay damages to the appellant.



Re : Question No.(i) and (ii)

14. Consent in the context of a doctor-patient relationship, means the
grant of permission by the patient for an act to be carried out by the
doctor, such as a diagnostic, surgical or therapeutic procedure. Consent
can be implied in some circumstances from the action of the patient. For
example, when a patient enters a Dentist’s clinic and sits in the Dental
chair, his consent is implied for examination, diagnosis and consultation.
Except where consent can be clearly and obviously implied, there should
be express consent. There is, however, a significant difference in the
nature of express consent of the patient, known as ’real consent’ in UK
and as 'informed consent’ in America. In UK, the elements of consent are
defined with reference to the patient and a consent is considered to be
valid and ’real’ when (i) the patient gives it voluntarily without any
coercion; (ii) the patient has the capacity and competence to give consent;
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and (iii) the patient has the minimum of adeguate lewvel of informaticn

about the nature of the procedure to which he i=s consenting to. On the

other hand, the concept of "informed consent’ developed by American

courts, while retaining the basic reguirements consent, shifts the emphasis
to the doctor’s doty to disclose the necessary information to the pati=nt tao
secure his consent. ‘Informed consent’ is defined in Taber®s Cyclopedic
Medical Dictionary thus :

"Consent that i=s given by a person after receipt of the following
informaticn : th= nature and purpeos= of the proposed procedure or
treatment; the expected cutcome and the likelihocd of success; the
risk=; the alternatives tp the procedure and supperting informaticn
regarding those alternatives; and the =ffsct of no treatm=nt or
procedures, including thE/Lf{cct on the preoegnesis and the material risks
associated with no I:r:a.d‘.ment".s Alsc included are instructicns concsrning
what should be done Jf the;prdcedure turns out to be harmful or
un=succe=ssFful . ___.-' - -__-._‘

. = ; \

In Canterﬁury ﬁ Spéace - 1972 {1511 Federal Meporter 2d. 772; the
United E\t\q_r_es I:cn.r’rr_: of nppl:__al:, D:L_-gtrj.l:r_ of Columbia Circuit,; emphasized
the mlemaEnt of ‘Dockor’s duty Ln; “informed cons=nt’ thus:

"It is well established. that tﬁe Fhysician must seek and secure= his
patient’s consent befare :ﬁmmencxng an opcrntlnn or cther course of
treatment. It is algo :Lnar that the cnnbgnt, to be =fficacicus; must be
fre= from meu51tlpn upon the patient. It gs the settled rule that therapy
not authorized by lhE“patiEnt may amnunf’toxa tort - a common law

battery - by the phy51:1nn. And it Lsfcviden? fthat it i= neormally
impossible to nbtaln \a consent wurphy of the nhme unles=s the physician
fir=st =lucidate=s tha apticns nndftbe p=rils fqt the patient's edification.
Thus the phy=sician ha: long bnfne a duty, on pn1n wof liability for
unauthorized r.rea.tmenr_r -to make adeguate ﬂ15:lgsuge_ta the patient.”

[Emphasis supplied] - .
-~ I| '|I

1o, The basic principle in_pééard £o patient’s cénsent may be traced ko

the following classic statement by Justice Cardozo Ln Scheoendorff ws.
Society of New York Hospital - 11?11! 211 Wy 123 : f |

"Every human being of adult yenr: qnd sound mind hds a/ rights,

to determine what should be done with his bndy; and as 5urg=nn
whao performs the cperation without hqs pnt1=nb = :op&ent. ,' \
commits an a=ssault for which he i=s l;xh;; in dnm5935 e y

——— e ".-'_'\'\-.
. . i
This principle has been accepted by English court al;d; In, f= oor. Lo 2)
All Er D243, the House of Lords while de=aling with a” :15Qanf 5ter111zatLon
of 2 mental patient reiterated the fundame=ntal Pt;n:;ple that eweTy “n\
person’s body is inviolate and performance of-2 mcdx:nl operation of -
perseon without his or her consent is unlawfuls Thg English law on/this
aspect is summarised thus in Principles of H:dLFpl Law {publ;#h=d|by
dxford University Press -- Sscond Edition, editf&,by Bnﬂrcw Enubh
Para 1.04, Page 133) 1 | i
"Any intentional touching of a person is unlawful Lnd'nmaunts |

to the tort of battery unless it is justified by :onsgnt or cther
lawful auwthority. In m=dical law, this means that a dgotor may ;

only carry out a medical treatment or procedur= which iﬁvnlyts /5

contact with a patient if there exists a walid consent by the -

patient {or ancther person avthorized by law to consent an his=

behalf) or if the touching is permitted notwithstanding the

absence of consent.”

16. The next guestion is whether in an action for negligence/battery for

performance of an unauthorized surgical procedure, the Doctor can put
forth as defence the consent given for a particular cperative procedurs;, as
consent for any additional or further operative procedures performed in
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and (iii) the patient has the minimum of adequate level of information
about the nature of the procedure to which he is consenting to. On the
other hand, the concept of 'informed consent’ developed by American
courts, while retaining the basic requirements consent, shifts the emphasis
to the doctor’s duty to disclose the necessary information to the patient to
secure his consent. ‘Informed consent’ is defined in Taber’s Cyclopedic
Medical Dictionary thus :

"Consent that is given by a person after receipt of the following
information : the nature and purpose of the proposed procedure or
treatment; the expected outcome and the likelihood of success; the
risks; the alternatives to the procedure and supporting information
regarding those alternatives; and the effect of no treatment or
procedure, including the effect on the prognosis and the material risks
associated with no treatment. Also included are instructions concerning
what should be done if the procedure turns out to be harmful or
unsuccessful."

In Canterbury v. Spence - 1972 [464] Federal Reporter 2d. 772, the
United States Courts of appeals, District of Columbia Circuit, emphasized
the element of Doctor’s duty in 'informed consent’ thus:

"It is well established that the physician must seek and secure his
patient’s consent before commencing an operation or other course of
treatment. It is also clear that the consent, to be efficacious, must be
free from imposition upon the patient. It is the settled rule that therapy
not authorized by the patient may amount to a tort - a common law
battery - by the physician. And it is evident that it is normally
impossible to obtain a consent worthy of the name unless the physician
first elucidates the options and the perils for the patient’s edification.
Thus the physician has long borne a duty, on pain of liability for
unauthorized treatment, to make adequate disclosure to the patient."
[Emphasis supplied]

15. The basic principle in regard to patient’'s consent may be traced to
the following classic statement by Justice Cardozo in Schoendorff vs.
Society of New York Hospital - (1914) 211 NY 125 :

"'Every human being of adult years and sound mind has a right

to determine what should be done with his body; and a surgeon

who performs the operation without his patient’s consent,

commits an assault for which he is liable in damages."

This principle has been accepted by English court also. In Re : F. 1989(2)
All ER 545, the House of Lords while dealing with a case of sterilization
of a mental patient reiterated the fundamental principle that every
person’s body is inviolate and performance of a medical operation on a
person without his or her consent is unlawful. The English law on this



aspect is summarised thus in Principles of Medical Law (published by
Oxford University Press -- Second Edition, edited by Andrew Grubb,
Para 3.04, Page 133) :

"Any intentional touching of a person is unlawful and amounts

to the tort of battery unless it is justified by consent or other

lawful authority. In medical law, this means that a doctor may

only carry out a medical treatment or procedure which involves

contact with a patient if there exists a valid consent by the

patient (or another person authorized by law to consent on his

behalf) or if the touching is permitted notwithstanding the

absence of consent.”

16. The next question is whether in an action for negligence/battery for
performance of an unauthorized surgical procedure, the Doctor can put
forth as defence the consent given for a particular operative procedure, as
consent for any additional or further operative procedures performed in
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endometriesis. In fact, ultra-sound may disclose fibroids, chocolate
cyst or other abnormality which may indicate endometriosis; but
cannot by itself lead to a diagnosis of endometriecsis. This is
evident from the s=vidence of CWl, FWl and FWZ and recognized

text books. In fact respond=nt's sxpert Or. Sudha Salhan admits in
her cross examination that endometricsis can only be suspected but
not diagnesed by ultrasound and it can be confirmed cnly by
laparoscopy. Even according to respondent, endometricsis was
confirmed only by laparoscopy. [Beooks on "Gynascology’ clearly
=state : "Th= be=st m=ans tc diagnose =ndoms=triosis i=s by dir=ct
wvisualization at laparoscopy or laparotomy;, with histological
cenfirmation where uncertainty persists."] Therefere the claim of
respondent that she had discussed in d=tail about endometriosis and
the treatment on %.3I. lBE;ISq the basis of her personal examinatiaon
and ultra-sound rcpnrr_ .dppl:n::s to be doubtful.

.-" &~ \-.
{ii) The appellnnt was admitted only for diagnestic laparcscopy {and at
best fof 11m1tcﬂ surg;:al trcntqept that could be made by
laproscopy) . ghe was not adm;tted ﬁnr hysters=ctomy or bilateral

:alplngn\—qﬂﬁher:e"tam}r. - ~ _.\_‘

i A - b
fiis) There was no cqpéent?hﬁ appe=llant for hyster=ctomy or bilateral
salpingo-copherectomys The words "Laparctomy may be nesded”
in the consent fnrm;dntqﬂ“lﬂ.:.lggﬁ can @nly refer toc therapsutic
procedures which afe cdnservative in nnt@fq {as for example
removal of chocolate Eyst and fulguraticn GE endomektric areas;, as
stated by respnnd:pt'herself as a chnL:r’nf t&eatment}, and not
radical surgery Lnunluan removal pf impartnnhxorgans.

4E, We £ind that thn Eommiﬁsfbn has=,; wibhuut any l=gal basis,

concluded that "the 1nEbrm=d choice has ke “be L:ft “to the ope=rating

surgeon depending on his/her dLscrEt;uq, aftpr assesslng the damage to the
internal crgans; but subject to h;sfhtr egfk:151ng Eare and cauticn". It alsoc
erred in construing the words su:h med;cal treatment as i= :ansldercd
necessary for me far\DGDHDDﬂxﬂ_An thc':onsent form as anludlnq surgical
treatm=nt by way of removal or utc;ns and ovaries. The Commission has

al=o obs=rve=d : "wh=the=r the= uthrus should hawve hcen ramuued ar not orc

some other surgical procedurs 5hduLd hawve bes=n ful{nwed are nntters ta

b= left to the discretion of the perfarmlng surgenn, As lnnq-ns the surgeon
does the work with adeguate care anﬁxcbutlon - Th1? procceds uﬂ the
erronecus assumption that where the 5Utg=nn has=s =hown ndeqﬂnte cL;E

and cauticn in performing the surgercy, the comsent of thE pnbient\fnr

removal of an organ is unnecessary. The Commission EquEd t8 notice that

the guestion was not about the correctness of the ﬂ&}isgﬂﬂ to remowve the
uterus and owvaries, but the failure to obtain thﬁ“cnnséht for ¢ Mﬁuzi“

those important organs. There was a also faint attenpt on the part -6f th
respondent’s counsel to contend that what wcre gcmnved wer= not VLtll*_E
organs and having regard to the advanced age aﬂ the appellant4 asL ]&
procreation was not possikls, wuterus and DVIILEfoEEE v1rtunlhy redundant /
organs. The appellant’s ccounsel sericusly disputes the pus1t1dh and f/
contends that procreation was possible ewen at thcxagé of 44 years. £,
Suffice it to say that for 2 woman who has not married and nnt,yet
reached menopaus=, the reproductive crgans are certn;ql Jmpndtant
organ=s. There i= al=c no dispute that remowval of Dvnrihe Aemads to' abrupt
menopause causing hormonal imbalance and consequential adverse -

effects.
M= : Question Hos.{iwv} and (v} :
45, The case of the appellant is that she was not suffering from

endometricsis and ther=fore, there= was no nesd to remove the uterus and
ovarim=s. In thi=s behalf, she= =xamin=d Dr. Pune=t Bedi {Obst=trician and
Gynaecoclogist) wheoe gawve hermens therapy teo app=llant for about twe

ye=ars pricr to his examination in 2002. He stated that the best method to
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the interests of the patient. In Murray vs. McMurchy - 1949 (2) DLR 442,
the Supreme Court of BC, Canada, was considering a claim for battery by
a patient who underwent a caesarian section. During the course of
caesarian section, the doctor found fibroid tumors in the patient’s uterus.
Being of the view that such tumours would be a danger in case of future
pregnancy, he performed a sterilization operation. The court upheld the
claim for damages for battery. It held that sterilization could not be
justified under the principle of necessity, as there was no immediate
threat or danger to the patient’s health or life and it would not have been
unreasonable to postpone the operation to secure the patient’s consent.
The fact that the doctor found it convenient to perform the sterilization
operation without consent as the patient was already under general
anaesthetic, was held to be not a valid defence. A somewhat similar view
was expressed by Courts of Appeal in England in Re : F. (supra). It was
held that the additional or further treatment which can be given (outside
the consented procedure) should be confined to only such treatment as is
necessary to meet the emergency, and as such needs to be carried out at
once and before the patient is likely to be in a position to make a decision
for himself. Lord Goff observed :

"Where, for example, a surgeon performs an operation without

his consent on a patient temporarily rendered unconscious in an
accident, he should do no more than is reasonably required, in

the best interests of the patient, before he recovers

consciousness. | can see no practical difficulty arising from this
requirement, which derives from the fact that the patient is

expected before long to regain consciousness and can then be

consulted about longer term measures."

The decision in Marshell vs. Curry - 1933 (3) DLR 260 decided by the
Supreme Court of NS, Canada, illustrates the exception to the rule, that
an unauthorized procedure may be justified if the patient’'s medical
condition brooks no delay and warrants immediate action without

waiting for the patient to regain consciousness and take a decision for
himself. In that case the doctor discovered a grossly diseased testicle
while performing a hernia operation. As the doctor considered it to be
gangrenous, posing a threat to patient’s life and health, the doctor
removed it without consent, as a part of the hernia operation. An action
for battery was brought on the ground that the consent was for a hernia
operation and removal of testicle was not consent. The claim was
dismissed. The court was of the view that the doctor can act without the
consent of the patient where it is necessary to save the life or preserve the
health of the patient. Thus, the principle of necessity by which the doctor
is permitted to perform further or additional procedure (unauthorized) is



restricted to cases where the patient is temporarily incompetent (being
unconscious), to permit the procedure delaying of which would be
unreasonable because of the imminent danger to the life or health of the
patient.

17. It is quite possible that if the patient been conscious, and informed
about the need for the additional procedure, the patient might have agreed
to it. It may be that the additional procedure is beneficial and in the
interests of the patient. It may be that postponement of the additional
procedure (say removal of an organ) may require another surgery,
whereas removal of the affected organ during the initial diagnostic or
exploratory surgery, would save the patient from the pain and cost of a
second operation. Howsoever practical or convenient the reasons may be,
they are not relevant. What is relevant and of importance is the inviolable
nature of the patient’s right in regard to his body and his right to decide
whether he should undergo the particular treatment or surgery or not.
Therefore at the risk of repetition, we may add that unless the
unauthorized additional or further procedure is necessary in order to save
the life or preserve the health of the patient and it would be unreasonable
(as contrasted from being merely inconvenient) to delay the further
procedure until the patient regains consciousness and takes a decision, a
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"I recognize the logical force of the Canterbury doctrine, proceeding
from the premise that the patient’s right to make his own decision must
at all costs be safeguarded against the kind of medical paternalism
which assum== that "doctor knows best’. But, with all respect, I regard
the doctrine as guite impractical in application for three principal
reasons. First, it gives insufficient weight to the realities of the
doctor/patient relationship. 2 wery wide wvariety of factors must =nter
into a doctor's clinical judgme=nt not only as to what treatment is
appropriate for a particular patisnt, but alssc as to how kest to
communicate to the patient the significant factors necessary to enable
the patient to make an informed decision whether to underge the
treatment. The doctor canppt ==t cut to educate the patient to his own
standard of medical knnw}kdqﬂ of all the relevant factors involwved. He
may take the wiew, :::Fdinlyﬂylth some patisnts; that the wery fact of
hi=s wvolunteering, wltﬁnut Jeing asked, information of some remote risk
involwved in the t:entment preopased, even though he described it as
remote mhy lea# ta ghnt risk nqzyanq an undue significance in the
patient’s; cnl:ulnt;dns. Eecnnd,'1t~wnuld seem to me guite unrealistic in
any m:ﬂ\Fql negl;g:nc: acthn to Eonfln: the expert medical evidence

ko an cxp14n4hion af the pernry ‘medical factors invelwved and to deny
the court the benefit of EVLﬂEnCE of medical opinion and practice on the
particular issue cof dLSClDﬂuIE which is unde=r consideraticn. Third, the
obj=cktive test which Ennk&rhury propnund& seems to me to be sao

imprecise as to hc_nlmﬂst m=aningless. If gt is to be left teo individual
judges to decide for /themselves what n/bcaﬁnnnblc person in the
patient’s position!’ ?uuld consider a :L:E ofUmufficient significance that
he should b= teold nhaut it;, the= aup&nme af llhlgnt1nn in this field i=s
likely to be guite unpred;ctahle{tx R

Lord Bridge howewver mnde Jt :lear that whcn guest;uncd specifically by

the pati=nt about the risks inwvolwed. in a }ﬁrthulat ‘treatm=nt proposed, the
doctor's duty i=s to answer truthfully nnd as fully af 'the questioner
requires. He further held thab_pemotc Tlﬁk of damagelizefcrrcd to a=s risk at
1 ar 2%} ne=d not be disclos=d. but &f the risk of dnmnge i= sub=stantial
{referred to as 10% risk), it mny mnue to b= dLsclo;ch Lord Scarman, in
minority, was inclined to adeopt thg more stringent/ tcst laididown in
Canterbury. Y, p i LY

\* & J ~__

25, In India, Bolam test has brnadlx been ncqutcd as;thc qenprnl rule.
We may refer three cases cof this Court. TfschHitrao nnrzhhau Hhoaﬁr
vs.: State of Maharastra - 195§ (2) sScC 634, this Cound held” 1

"The =skill of medical practitioners differs from dp&}ar ko doctor. The
nature of the profession is such that theresmay b= mnpé than ang- :oursu\
of treatment which may be advisable for treafing a FﬂtLEnt. Courts.-

would indeed be slow in attributing negligence Gthhc part of (2 déctor
if he has performed his doties to the best of &}F ability and|w1ttudue
car= and cautiocn. M=dical opinicon may differ wlf&,regnqﬂ to the course
of action to be taken by a deoctor treating a2 patient; ﬁut as lbnq.as a J

doecter acts in a manner which is acceptable to thelmedical profession o

and the Court finds that he has attend=d cocn the pathwt with dpe gare

skill and diligence and if the patient still does not) :urv1vc-ur suEfers a
permans=nt ailment, it would ke difficult to hold th= dnEtnz Ao be' guilky

of negligence\003%002%000..In cases where the doctors act. carelessly and in a
manner which is not expected of a medical practitioner, then in =such a

case an action in torts would be maintainable."

In ¥Winiths Asheok ws. Lakshmi Hospital - 2001 {(8) =cc 731, this Court

after referring toc Bolam, Sidaway and Achutrao, clarified:

"A doctor will be liable for negligence in respect of diagnosis and
treatment in spite of a2 bedy of professional opinion approwving his

conduct where it has not been established to the court’s satisfaction that
such opinion relied on is reasonakls or respeonsible. If it can be
demonstrated that the professional opinion is not capable of
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doctor cannot perform such procedure without the consent of the patient.
18. We may also refer to the code of medical ethics laid down by the
Medical Council of India (approved by the Central Government under
section 33 of Indian Medical Council Act, 1956). It contains a chapter
relating to disciplinary action which enumerates a list of responsibilities,
violation of which will be professional misconduct. Clause 13 of the said
chapter places the following responsibility on a doctor :

"13. Before performing an operation the physician should obtain in
writing the consent from the husband or wife, parent or guardian in the
case of a minor, or the patient himself as the case may be. In an
operation which may result in sterility the consent of both husband and
wife is needed."

We may also refer to the following guidelines to doctors, issued by the
General Medical Council of U.K. in seeking consent of the patient for
investigation and treatment :

"Patients have a right to information about their condition and the
treatment options available to them. The amount of information you
give each patient will vary, according to factors such as the nature of
the condition, the complexity of the treatment, the risks associated with
the treatment or procedure, and the patient’'s own wishes. For example,
patients may need more information to make an informed decision
about the procedure which carries a high risk of failure or adverse side
effects; or about an investigation for a condition which, if present,

could have serious implications for the patient’s employment, social or
personal life.

XX X X X

You should raise with patients the possibility of additional problems
coming to light during a procedure when the patient is unconscious or
otherwise unable to make a decision. You should seek consent to treat
any problems which you think may arise and ascertain whether there
are any procedures to which the patient would object, or prefer to give
further thought before you proceed."

The Consent form for Hospital admission and medical treatment, to
which appellant’s signature was obtained by the respondent on 10.5.1995,
which can safely be presumed to constitute the contract between the
parties, specifically states :

"(A) It is customary, except in emergency or extraordinary
circumstances, that no substantial procedures are performed upon a
patient unless and until he or she has had an opportunity to discuss
them with the physician or other health professional to the patient’s
satisfaction.

(B) Each patient has right to consent, or to refuse consent, to any



proposed procedure of therapeutic course."

19. We therefore hold that in Medical Law, where a surgeon is

consulted by a patient, and consent of the patient is taken for diagnostic
procedure/surgery, such consent cannot be considered as authorisation or
permission to perform therapeutic surgery either conservative or radical
(except in life threatening or emergent situations). Similarly where the
consent by the patient is for a particular operative surgery, it cannot be
treated as consent for an unauthorized additional procedure involving
removal of an organ, only on the ground that such removal is beneficial to
the patient or is likely to prevent some danger developing in future, where
there is no imminent danger to the life or health of the patient.
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developing cancer. As the complainant was already on the wrong side of

40 years which is a peri-mencpausal age and as the appe=llant had
menorrhagia which prevented her from ovulating regularly and giving her
reqular cycle necessary for pregnancy and as endometriosis prevented
fertilization and alsoc produced reaction in the= pelwis which increased th=
lymphocytes and macrophages which destroyed the owva and sperm, there

was no chance of appellant conceiwving, ewven if the surgery had not been
performed. The remowval of her uterus and owaries was proper and

necessary and there was noc negligence on the part of the respondent in
performing the surgs=ry. A Doctor who ha=s acted in accordancs= with a
practice accepted as proper by medical fraternity cannot be said to hawve
acted negligently. In the realm of diagnosis and treatment there is ample
scope for genuine differepces of cpinion and no Deoctor can be said ko

have acted negligently m;&éiy because his or her cpinion differs from that
of other Doctors or becduse hl: or she has displayed lesser skill er
knowledge when cnmpnr&d tn,niﬁers. There was thus no negligence an

h=r pnrt. - ;

Y e -

ﬂuestibns;fngﬁéonsiﬁérntinn g A "
13, fa th&”&nntentlon;'}ai;pd, the following guestions arise for our
consideration : . o

i) Whether Lnfnrmed :ﬁnsent of a pat;ent i= necessary for surgical
procedurs LnVGIVLng remov@l of reprndu:t;ve crgans? If so what is

the natur= of su:h :onﬂent S J *,

. %

{ii) When a pntpeht consults a medL:li prhtt1t10ncr, whether cons=nt
given for dLaqnostL: \surgery, can h& £nn=truca~a= cons=nt for
performing ndd;thnadxnr furtherasurgl:al prnqtdure -- mither as
conserwvative trentment or as r&dL:al treatmernt -- “without ths=

specific consent for subh_agd1t1anal ar fprther-ﬁqucry.

{fiid) Whether there was cons=nt by the qpbcllant,:fur the abdominal
hysterectomy and Bilateral 5alp1ngp—napher=:tamy {Eof ‘whort AH-
nsE0) performed by the respond&qﬁﬂ - [

Liw) Whether the respundent hnd falsely invented/ ‘a dase that appellant
was suffering from endnmetansLs‘xq explain the unuuthprlzed nnd

unwarranted remowval of uterus and nvanes, and whcthc: =uch 3
radical surgery was either to :oucrlup ncg};gencc }ﬁ :onduqtlng
diagnostic laparoscopy or to claim a nghcr fee 77 -~ %

— e Y
e - b

v Even if appellant was suffering from endamet;iﬁsis,”;he respondent
ought to hawve rescrted to conservative trcatmentjspfgeryaJnstend of
performing radical surgercy 7 ™ ”' e /r"- N
{wi) Whether the Respondent is guilty of the ;d;tiaus act of |
negligence/battery amounting to deficiesncy in Sepwice, and |
consequently liable to pay damages to the appellant. f | ]

f !

i | [
M= : Question Wo.{i) and {(ii) e, | |

|
14, Consent in the context of a doctor-patient rclatlnnshyb, menns the
grant of permissicn by the patient for an act to be :n:{h:ﬂ cut by the
decter, such as a diagnestic, surgical or therapeutic procedure< Consent

can be implied in some circumstances from the action of the pati=nt. Fer
example; when a patient enters a Dentist’s clinic and sits in the Dental
chair, his consent i=s implied for examination, diagnesis and consultation.
Except wher= conssnt can be clearly and ocbhviously implied, there should

be express consent. There is, however, a significant difference in the
nature of express consent of the patient, known as "real consent’ in UK
and as *informed consent’ in Bmerica. In UK, the =lements of consent are
defined with reference to the patient and a consent is considered to be
wvalid and ‘real’ when (i} the patient gives it wvoluntarily without any
coerciony {(ii) the patient has the capacity and competence teo give consent;
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20. We may next consider the nature of information that is required to
be furnished by a Doctor to secure a valid or real consent. In Bowater v.
Rowley Regis Corporation - [1944] 1 KB 476, Scott L.J. observed :

"A man cannot be said to be truly 'willing’ unless he is in a

position to choose freely, and freedom of choice predicates, not

only full knowledge of the circumstances on which the exercise

of choice is conditioned, so that he may be able to choose

wisely, but the absence from his mind of any feeling of

constraint so that nothing shall interfere with the freedom of his

will."

In Salgo vs. Leland Stanford [154 Cal. App. 2d.560 (1957)], it was held
that a physician violates his duty to his patient and subjects himself to
liability if he withholds any facts which are necessary to form the basis of
an intelligent consent by the patient to the proposed treatment.

21. Canterbury (supra) explored the rationale of a Doctor’s duty to
reasonably inform a patient as to the treatment alternatives available and
the risk incidental to them, as also the scope of the disclosure requirement
and the physician’s privileges not to disclose. It laid down the reasonably
prudent patient test’ which required the doctor to disclose all material
risks to a patient, to show an ’informed consent’. It was held :

"True consent to what happens to one’s self is the informed exercise of
a choice, and that entails an opportunity to evaluate knowledgeably the
options available and the risks attendant upon each. The average
patient has little or no understanding of the medical arts, and ordinarily
has only his physician to whom he can look for enlightenment with
which to reach an intelligent decision. From these almost axiomatic
considerations springs the need, and in turn the requirement, of a
reasonable divulgence by physician to patient to make such a decision
possible.

\005Just as plainly, due care normally demands that the physician warn
the patient of any risks to his well being which contemplated therapy
may involve.

The context in which the duty of risk-disclosure arises is invariably the
occasion for decision as to whether a particular treatment procedure is
to be undertaken. To the physician, whose training enables a self-
satisfying evaluation, the answer may seem clear, but it is the
prerogative of the patient, not the physician, to determine for himself
the direction in which his interests seem to lie. To enable the patient to
chart his course understandably, some familiarity with the therapeutic
alternatives and their hazards becomes essential\005\005\005

A reasonable revelation in these respects is not only a necessity but, as
we see it, is as much a matter of the physician’s duty. It is a duty to



warn of the dangers lurking in the proposed treatment, and that is
surely a facet of due care. It is, too, a duty to impart information which
the patient has every right to expect. The patient’s reliance upon the
physician is a trust of the kind which traditionally has exacted
obligations beyond those associated with arms length transactions. His
dependence upon the physician for information affecting his well-
being, in terms of contemplated treatment, is well-nigh abject\005\005. we
ourselves have found "in the fiducial qualities of (the physician-

patient) relationship the physician’s duty to reveal to the patient that
which in his best interests it is important that he should know." We

now find, as a part of the physician’s overall obligation to the patient, a
similar duty of reasonable disclosure of the choices with respect to
proposed therapy and the dangers inherently and potentially involve.

In our view, the patient’s right of self-decision shapes the boundaries of
the duty to reveal. That right can be effectively exercised only if the
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43, Medical texts and authorities clearly spell cut that Laparcotemy is at
best the initial step that is necessary for performing hysterectomy cor
salpingo-copherectomy. Laparctomy by itself is not hysters=ctomy or
salpingo-copherectomy. Hor does "hysterectomy’ include malpingo-
oocphersectomy, in the= case of woman who has not attained menopause=.
Laparotomy does not refer to surgical removal of any wital or
reproductive organs. Laparcoteomy is usually exploratory and once the
internal crgans are exposed and examined and the disease or ailment is
diagnosed, the procblem may be addressed and fixed during the course cof
=such laparotomy (a= for exampls, remcwval cof cyst=s and fulguration of
endometric area as stated by respondent herself as a2 conservative form of
treatment) . But Laparotemy is never understocd as referring to remowval
of any organ. In medical ‘gpircles, it is well recognized that a catch all
clause giving the surqeoglﬁqrmlssion to deo anything necessary does not
giwve rowving authority ko IEIn"ﬂ:l?: whatewer he fancies may be f£or the good
of the patient. Enr?Einmp}E;“itsurgenn cannot construe a consent to
terminaticn of erqhan:y”as a opnsent to sterilize the patient.

o, - = Y
44, b Nﬁen?rﬂe D;{i and dn:uménfqry evidence is considered in the light
of the "ﬂ\l_-.g,n-f pnﬁi“t.:i.un diz:uﬁséd n.:!:_-q:if_\_l: while answering guestions (i} and
{ii)p, it ™= glear that thgre was no ‘consent by the appellant for conducting

P

hyster=ctomy and bilatgrﬁl 5glﬁingo—napher=:tamy.
40, The Mesponds=nt qnft contended thidt the consent given by the
app=llant’s mutherffonfberfnrmlnq hysteréfgnmy should be considered as
wvalid consent for be;?nrminq hystcre:tnm& aﬁd salpingo-copherectomy.
The appellant was pe=ither a minor, nn: mEntnle challenged, nor
incapacitated. thn a4 patient i=s aa&nmpetcnt Aﬂult, there is no gquestion of
some=one =lse giving cunsent on hEr Behalf . Th:rE was no medical
emergency during surger}, Thc'&ppcllant was;ﬂnly temparar;ly
unconscious, undergoing any A dlagnnst1c-prnc:dure by way of
laparoscopy. The respondent cught to h;vb wn;ted tLll the appellant
regained conscicusness, discussed the” resqlt of the’ lnparnscanc
mxaminaticon and then taken hcr can:ent iur the removhlnof he=r uterus and
ovaries. In the ab=mence of an qmergengy and a= the matter was still at the
stage of diagneosis, the questlnn Dﬁ ‘taking her muthe& 5 consent for radical
surgery did not arise. Therefarh..su:h cansent by mpthar cannot be
treated as wvalid or real :onsent.xzprther a consent fa: hystﬂrectnmy, i= nokt
a2 consent for bilateral salpingo —~nqp=r=:tnmy.“' i Y

e ) ,

46 . There iz another facet of the’ tonsent q1u:ﬂ by thes nppellﬁnt =
mother which regquires to be noticed. The respondent’s 5pE:1E1¢ case is that
the appellant had agreed for the surgical remowval of dteruﬂ'and ovaries
depending upon the extent of the lesion. It is alspg” her Hpe:;f;c cass that
the consent by =signing the consent form on AD. 3. légﬂ wﬁerc1n th T
treatment is mentioned as "diagnostic and opcrhtlue 1nparnscnpy ;'“-"Q\
Laparotemy may ke needed.” includes the rn-nsg sgcgery for remowval k
of uterus and ovaries. If the term ’lnparntnmy L is ke anlud:lhystercctory
and smalpingo-copher=ctomy as contended by the rEBpondEnt and ther I
was a specific consent by the appellant in the consent/ form ELFnEd by hp?
on 10.2.1%93; there was absolutely noc need for thc-.-:cdponl:'lent to gend
word through her assistant Dr. Lata Rangan to get the lconsent pf
app=llant’s mother for performing hystersctomy under qﬂQEIﬂl ghesthesln.
The wery fact that such consent was sought from nppellngth:.mather for
conducting hystersctomy is a clear indication that there“was ng“prior
consent for hysterectomy by the appellant. o

47. We may, therefore, summarize the factual position thus :

i) on 9.2.19%1 there was no confirmed diagnosis of endometricsis.
The OPD slip does not refer to a provisional diagnosis of
endometricsis on the basis of personal examination. Though there

iz a detailed reference teo the findings of ultrasocund in the entrcy
relating to 9.2.1%93 in the OPD =slip, there is no reference to
endometricsis which shows that ultrasound report did not show
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patient possesses enough information to enable an intelligent choice.
The scope of the physician’s communications to the patient, then, must
be measured by the patient’s need, and that need is the information
material to the decision. Thus the test for determining whether a
particular peril must be divulged is its materially to the patient’s

decision : all risks potentially affecting the decision must be unmasked.

It was further held that a risk is material 'when a reasonable person, in
what the physician knows or should know to be the patient’s position,
would be likely to attach significance to the risk or cluster of risks in
deciding whether or not to forego the proposed therapy’. The doctor,
therefore, is required to communicate all inherent and potential hazards of
the proposed treatment, the alternatives to that treatment, if any, and the
likely effect if the patient remained untreated. This stringent standard of
disclosure was subjected to only two exceptions : (i) where there was a
genuine emergency, e.g. the patient was unconscious; and (ii) where the
information would be harmful to the patient, e.g. where it might cause
psychological damage, or where the patient would become so emotionally
distraught as to prevent a rational decision. It, however, appears that
several States in USA have chosen to avoid the decision in Canterbury by
enacting legislation which severely curtails operation of the doctrine of
informed consent.

22. The stringent standards regarding disclosure laid down in
Canterbury, as necessary to secure an informed consent of the patient,
was not accepted in the English courts. In England, standard applicable is
popularly known as the Bolam Test, first laid down in Bolam v. Friern
Hospital Management Committee - [1957] 2 All.LE.R. 118. McNair J., in a
trial relating to negligence of a medical practitioner, while instructing the
Jury, stated thus :

"(i) A doctor is not negligent, if he has acted in accordance with a
practice accepted as proper by a responsible body of medical men
skilled in that particular art. \005\005 Pultting it the other way round, a
doctor is not negligent, if he is acting in accordance with such a

practice, merely because there is a body of opinion that takes a

contrary view. At the same time, that does not mean that a medical

man can obstinately and pig-headedly carry on with some old

technique if it has been proved to be contrary to what is really
substantially the whole of informed medical opinion.

(ii) When a doctor dealing with a sick man strongly believed that

the only hope of cure was submission to a particular therapy, he could
not be criticized if, believing the danger involved in the treatment to be
minimal, did not stress them to the patient.



(iii) In order to recover damages for failure to give warning the

plaintiff must show not only that the failure was negligent but also that

if he had been warned he would not have consented to the treatment.

23. Hunter v. Hanley (1955 SC 200), a Scottish case is also worth
noticing. In that decision, Lord President Clyde held :

"In the realm of diagnosis and treatment there is ample scope for genuine
difference of opinion and one man clearly is not negligent merely
because his conclusion differs from that of other professional men, nor
because he has displayed less skill or knowledge than others would have
shown. The true test for establishing negligence in diagnosis or treatment
on the part of a doctor is whether he has been proved to be guilty of such
failure as no doctor of ordinary skill would be guilty of if acting with
ordinary care."

He also laid down the following requirements to be established by a
patient to fasten liability on the ground of want of care or negligence on



